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THE CONVENTION ON THE DIVERSITY 
OF CULTURAL EXPRESSIONS

A Critical Analysis of the Provisions

Rostam J. Neuwirth*

Ultimately, we fi nd that the relationship between 
international hard- and soft -law instruments cannot 
be characterized in a universal or invariant fashion. 
Rather, we contend that the interaction of hard and 
soft  law depends on the respective power of the key 
players, the degree of distributive confl ict among them, 
the constellation and character of regimes within a 
given regime complex, and the distinct politics of 
implementation.1

1. THE TEXT OF THE CONVENTION ON THE 
DIVERSITY OF CULTURAL EXPRESSIONS 
REVISITED

Aft er two years of negotiations the Convention on the Protection and Promotion 
of the Diversity of Cultural Expressions (“Convention on the Diversity of Cultural 
Expressions”) was fi nally adopted by the General Conference of UNESCO on 
October 20, 2005 in Paris.2 Following the deposit of the 30th instrument of 
ratifi cation, the Convention on the Diversity of Cultural Expressions fi nally 
entered into force on March 18, 2007.3 Th e adoption and subsequent entry into 

* Mag. iur. (University of Graz), LL.M. (McGill), Ph.D. (EUI), Associate Professor at the Faculty 
of Law of the University of Macau; Email: rjn@umac.mo.

1 G.C. Shaffer and M.A. Pollack, “Hard vs. Soft  Law: Alternatives, Complements, and 
Antagonists in International Governance”, 94 Minnesota Law Review 706, 799 (2010).

2 Th e various stages in the negotiation history of the Convention are well documented. See, e.g., 
UNESCO, Executive Board, “Report of the Director-General on the Progress Achieved 
During the Th ird Session of the Intergovernmental Meeting of Experts on the Preliminary 
Draft  Convention on the Protection of the Diversity of Cultural Contents and Artistic 
Expressions”, 172 EX/20 (11 August 2005).

3 See Convention on the Protection and Promotion of the Diversity of Cultural Expressions, 
20 October 2005, U.N. Doc. CLT-2005/CONVENTION DIVERSITE-CULT REV. [hereinaft er 
“Convention on the Diversity of Cultural Expressions”].
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force of the convention thus meant a clear decision by the international 
community in favour of UNESCO over the WTO as the international host 
organization entrusted with the reconciliation of cultural and trade policies. 
Before its adoption, several policy options were on the table. In institutional 
terms, the options consisted mainly of seeking a solution to the culture and trade 
quandary to be negotiated either inside the WTO, or else outside the WTO in a 
diff erent forum. Th e fi rst option was criticized for a possible bias in favour of 
trade issues over cultural issues, whereas the adoption in a non-WTO forum was 
disapproved because of a possible lack of legal strength in terms of the absence of 
an eff ective and legalistic dispute settlement mechanism.4 In substantive 
regulatory terms, the options fi rst included a possible amendment to the WTO 
agreements,5 notably by virtue of the inclusion of a cultural exception, a 
so-called ‘exception culturelle’, or the draft ing of an enabling clause for culture or 
adoption of a cultural waiver.6 Another option, as advocated by the 
International Network on Cultural Policy (“INCP”), propagated the idea of 
negotiating a separate international legal instrument in the context of a new 
international organization.

Finally, a decision was made in favour of UNESCO, marking an important 
turning point in terms of both institutional linkages and regulatory means. Both 
aspects are important for a legal consideration of the Convention’s eventual 
impact on the realm of international trade. In order to substantiate the 
diff erences between the present Convention and a mere cultural exception 
clause(s) enshrined in one or more WTO administered agreements, the present 
chapter thus yields a brief review of the content, purpose and objectives 
enshrined in the main legal provisions of the Convention on the Diversity of 
Cultural Expressions.

2. THE TITLE

Th e title of a convention, written at length or abbreviated, not only helps to 
identify its regulatory content or purpose but also serves as a fi rst reference in 
diff erent contexts such as public debate or the simple search for documents in 
catalogues or electronic databases. From this viewpoint, I deemed the present 
Convention’s title to be too long and, despite the plethora of words listed, “not 

4 See T. Voon, “UNESCO and the WTO: A Clash of Cultures?”, 55 International and 
Comparative Law Quarterly 635, 636–8 (2006) (providing a brief discussion on this issue).

5 R.J. Neuwirth, Th e Cultural Industries in International Trade Law: Insights from the NAFTA, 
the WTO, and the EU, 2006, 303–18.

6 C. Carmody, “When ‘Cultural Identity was not at Issue’: Th inking About Canada – Certain 
Measures Concerning Periodicals”, 30 Law & Pol’y Int’l Bus. 231 (1999).
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very revealing in terms of its content and regulatory scope”.7 Equally, I found 
the direct juxtaposition in the title of “protection” and “promotion” in the 
context of the diversity of cultural expressions – even if it is capable of provoking 
interesting tension for further thought –8 to appear contradictory rather than 
informative.9 In this respect it was interesting to ask why the use of the 
predominant concept of “cultural diversity” was not retained for the Convention 
on the Diversity of Cultural Expressions as it was used in the debate preceding 
its adoption.10 My fear was clearly that the introduction of new terms or concepts 
may prove problematic because it usually takes some time to anchor their 
meaning in general usage and might simply hamper a fruitful debate from 
taking place because colloquists in a debate might not be speaking about the 
same issue. Moreover, I expressed the following concerns:

Th e sudden change of terminology may be harmful to the continuity of the debate 
because it is capable of dissociating the present convention from the achievements of 
the past. Finally, it may also be confusing when considering, for instance, the basic 
objectives of the convention as refl ected in the Preamble which, at the beginning, 
frequently refers – in stark contrast to the title – to the concept of cultural diversity. 
Th is could create the impression that the objective and scope of the convention is 
considerably beyond the impression derived from the title.11

Th ese fears appeared realistic despite the useful consideration of the draft ers’ 
intention to narrow down its scope in order to give it more precision and more 
legal weight. However, subsequent developments instantly showed that several 
commentators indeed used “cultural diversity” rather than the “diversity of 
cultural expressions” when talking about the Convention on the Diversity of 
Cultural Expressions.12 As a vindication of these fears, one commentator 

7 R.J. Neuwirth, ““United in Divergency”: A Commentary on the UNESCO Convention on 
the Protection and Promotion of the Diversity of Cultural Expressions”, 66  Heidelberg 
Journal of International Law 819, 831 (2006), available at www.zaoerv.de/66_2006/.cfm#Heft 4 
(last visited 2 February 2012).

8 On this tension, see the remarks to Articles 7 and 8 Convention on the Diversity of Cultural 
Expressions, infra Section 7.

9 Id.
10 See Universal Declaration on Cultural Diversity, 2 November 2001, available at http://portal.

unesco.org/en/ev.php-URL_ID=13179&URL_DO=DO_TOPIC&URL_SECTION=201.html 
(last visited on 2 February 2012); UNESCO, Executive Board, “Preliminary Study on the 
Technical and Legal Aspects Relating to the Desirability of a Standard-Setting Instrument on 
Cultural Diversity”, 32 C/52 (12 March 2003).

11 Neuwirth, supra note 3, at 831.
12 Note the various references to the Convention by way of cultural diversity; see, e.g. A. Riding, 

“Next lone U.S. dissent: Cultural diversity pact”, Th e New York Times, at E3 (12 October 2005); 
M. Hahn, “A Clash of Cultures? Th e UNESCO Diversity Convention and International Trade 
Law”, 9 J.I.E.L. 515 (2006); C.B. Graber, “Th e New UNESCO Convention on Cultural 
Diversity: A Counterbalance to the WTO?”, 9 J.I.E.L. 553 (2006); A. Khachaturian, “Th e 
New Cultural Diversity Convention and its Implications on the WTO International Trade 
Regime: A Critical Comparative Analysis”, 42 Tex. Int’l L. J. 191 (2006); J.H.B. Pauwelyn, 
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confused the UNESCO Universal Declaration on Cultural Diversity (“Cultural 
Diversity Declaration”) with the Convention on the Diversity of Cultural 
Expressions.13

3. THE PREAMBLE

Th e preamble preceding the text of a treaty, as well as the annexes attached to it, 
form an integral part of the whole.14 As such, a preamble fi rst provides a useful 
source for the interpretation of the text of a treaty in the process of its application. 
Secondly, it is possible under certain circumstances that single passages 
contained in the preamble itself may formulate legal obligations for the Parties to 
it, making them fi t for direct application.15 Finally, and of greatest relevance in 
the present context, a preamble may contain useful information about the 
principal aim, underlying reasoning, envisaged fi eld of application and scope of 
the treaty. A preamble is particularly useful for the evaluation of the data and the 
kind of reasoning admitted to and used in the draft ing process. In short, its text 
provides a general impression of the rationale underlying the debate that 
preceded, or perhaps even triggered, the negotiations for the respective treaty.

With regard to new or recently adopted treaties, such as the present 
Convention, a preamble is thus a useful device for drawing some general 
preliminary conclusions about the potential implications the new treaty may 
have for existing treaties or agreements. Ideally, a critical reader may also look at 
the preamble from the viewpoint of the international legal order as a whole and 
try to determine the implications the new treaty may have on its unity, stability 
and effi  ciency in the present state. With regard to old treaties adopted some time 
in the past, a preamble still contains important information about the context 
and scope of the past debate leading to its adoption, which can and should be 
critically weighed and balanced against the present state (principle of 

“Th e UNESCO Convention on Cultural Diversity, and the WTO: Diversity in International 
Law-Making?”, ASIL Insights (2005), available at www.asil.org/insights/2005/11/
insights051115.html (last visited 2  February 2012); J. Wouters & B. de Meester, “Th e 
UNESCO Convention on Cultural Diversity and WTO Law: A Case Study in Fragmentation 
of International Law”, 42 J. World T. 205 (2008); C. Balassa, “America’s Image Abroad: Th e 
UNESCO Cultural Diversity Convention and U.S. Motion Picture Exports”, at 16–8 (Paper 
Presented at a conference held in Washington, D.C. by the Curb Center for Art, Enterprise 
and Public Policy at Vanderbilt, on 24 April 2008).

13 See E.K. Slattery, “Preserving the United States’ Intangible Cultural Heritage: An 
Evaluation of the 2003 UNESCO Convention for the Safeguarding of the Intangible Cultural 
Heritage as a Means to Overcome the Problems Posed by Intellectual Property Law”, 16 
DePaul-LCA Journal of Art and Entertainment Law 201, 209 (2006).

14 See Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331, Article 31 (2) 
[hereinaft er “Vienna Convention”].

15 See, e.g., St. Schepers, “Th e Legal Force of the Preamble to the EEC Treaty”, 6 European Law 
Review 356, 357–8 (1981).

P
R

O
EF

 1



Th e Convention on the Diversity of Cultural Expressions

Intersentia 49

evolutionary treaty interpretation).16 Such critical comparison, carried out in 
the process of a historic-teleological interpretation, is gaining special signifi cance 
in fast-evolving regulatory fi elds such as those of technology, trade and culture, 
which all form important elements of the so-called “culture and trade linkage 
debate” in pursuit of greater global cultural diversity.

3.1. SUBSTANTIAL REMARKS

Condensed in 21 Recitals altogether, the Preamble isolates a number of topics 
related to the Convention’s scope, and summarizes the basic considerations 
which resume not only past experiences but also the dominant reasoning at the 
time of the draft ing, in addition to the expression of major aspirations for the 
future.17 First and foremost, the Preamble sets out some basic considerations 
linked to cultural diversity, namely that it is both a defi ning characteristic and 
common heritage of humanity, responsible for the rich and varied world that 
forms the basis for the sustainable development of communities, peoples and 
nations by increasing the range of choices and nurturing human capacities. 
Furthermore, Recitals 4 and 5 of the Preamble recall the links between cultural 
diversity on the one hand, and democracy, tolerance, social justice, and human 
rights and fundamental freedoms on the other, as well as mutual respect between 
peoples and cultures as preconditions for national and international peace and 
security.18 Th ese considerations clearly draw from painful experiences of world 
wars and civil wars in the past, partly transformed into the mandate given in the 
Constitution of the United Nations Educational, Scientifi c and Cultural 
Organization itself.19

16 See Appelate Body Report, “United States – Import Prohibition of Certain Shrimp and 
Shrimp Products”, WT/DS58/AB/R, §130, n. 109 (12  October 12, 1998) (In this case, the 
Appellate Body of the WTO DSB stated that “where concepts embodied in a treaty are “by 
defi nition, evolutionary”, their “interpretation cannot remain unaff ected by the subsequent 
development of law … Moreover, an international instrument has to be interpreted and 
applied within the framework of the entire legal system prevailing at the time of the 
interpretation.”).

17 See K. Stenou, UNESCO and the Issue of Cultural Diversity: Review and strategy, 1946–2004 
– A study based on offi  cial documents, 2004, available at http://unesdoc.unesco.
org// / /154341mo.pdf (providing us with a broad overview on cultural diversity).

18 See, e.g., P. Leuprecht, “International Law: Th e Diffi  cult Acceptance of Diversity”, 30 Vt. L. 
Rev. 551 (2006); A. Yupsanis, “Th e Concept and Categories of Cultural Rights in 
International Law – Th eir Broad Sense and the Relevant Clauses of the International Human 
Rights Treaties”, 37 Syracuse J. Int’l L. & Com. 207, 262 (2010).

19 See Constitution of the United Nations Educational, Scientifi c and Cultural Organization, 
16  November 1945, 52 UNTS 275, Article  I (1) (“Purposes and Functions”) (defi ning the 
purpose of UNESCO as to “contribute to peace and security by promoting collaboration 
among the nations through education, science and culture in order to further universal 
respect for justice, for the rule of law and for the human rights and fundamental freedoms 
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As another issue for consideration, Recital 6 emphasizes the strategic role of 
culture in the development of cooperation and the eradication of poverty.20 
Consequently, the Preamble recognizes the highly elastic nature of the concept 
of culture which frequently changes across time and space making it adverse to 
defi nition and regulation.21 Th is volatile quality of the concept of culture is 
essentially the precondition for the diversity that is embodied “in the uniqueness 
and plurality of the identities and cultural expressions of the peoples and 
societies making up humanity”. Recital 8 then moves on to another important 
aspect of cultural diversity, that found in the importance of traditional 
knowledge and its positive contribution to sustainable development, already 
legally recognized by virtue of the 2003 Convention for the Safeguarding of 
Intangible Cultural Heritage.22 For the sake of greater coherence, the reference 
to traditional knowledge as a source of intangible and material wealth would 
ideally have been combined with the reference to intellectual property rights in 
Recital 17.

Continuing the narration and specifi cation, the next paragraph stresses the 
need to take measures aimed at protecting the diversity of cultural expressions, 
especially where they are threatened with extinction. Recital 10 moves back to 
the more general level of culture and emphasizes its importance for social 
cohesion and particularly the enhancement of the role of women in society. Th e 
subsequent three recitals are dedicated to the freedom of thought, expression 
and information in connection with the role of the media and cultural products 
as the transmitters for the free fl ow ideas and exchanges between cultures. Th ese 

which are affi  rmed for the peoples of the world, without distinction of race, sex, language or 
religion, by the Charter of the United Nations.”) [hereinaft er “UNESCO Constitution”].

20 See, e.g., UNCTAD, “Report of the Expert Meeting on Audiovisual Services: Improving 
Participation of Developing Countries”, TD/B/COM.1/56, at 2 (4  December 2002); G. 
Pagniet, “Industries de la culture et développement”, 194  Le Courrier ACP  42 (2002) 
(characterizing the role of the culture and cultural products in the fi eld of development as 
follows: “Phénomène social aux caractéristiques très diverses et aux multiples ramifi cations, les 
industries culturelles doivent être étudiées à travers les divers sous-secteurs qui les composent. 
Au fi l du temps, une prise de conscience de plus en plus forte des enjeux liés aux “industries 
culturelles” a abouti à l’idée que culture et développement sont intimement liés”). See also 
Partnership Agreement 2000/483/EC between the Members of the African, Caribbean and 
Pacifi c Group of States of the one part, and the European Community and its Member States, 
of the other part (the “Cotonou Agreement”, O.J. L 317/3 (15  December 2000), Article  27 
(“Cultural Development”).

21 Th eodor W. Adorno asserted the diffi  culties linked with the formulation of cultural policies 
by pinpointing that the essence of culture itself is negated when subjected to administration 
and planning because culture is particularly nurtured by concepts such as autonomy, 
spontaneity and criticism; See Th . W. Adorno, “Culture and Administration”, in Th . W. 
Adorno (ed.), Th e Culture Industry: Selected Essays on Mass Culture, 1991, 107, 123.

22 See Convention for the Safeguarding of the Intangible Cultural Heritage, 17 October 2003, 
U.N. Doc. MISC/2003/CLT/CH/14 [hereinaft er “ICH Convention”]. See also Recommendation 
on the Safeguarding of Traditional Culture and Folklore, 15  November 1989, available at 
http://portal.unesco.org/en/ev.php-URL_ID=13141&URL_DO=DO_TOPIC&URL_
SECTION=201.html (last visited 2 February 2012).
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three paragraphs can practically be read as a brief summary of a previously 
important aspect of UNESCO’s eff orts, namely the establishment of a new 
information order.23

Most relevant for cultural diversity, Recital 14 expresses the underlying link 
between language and culture, or in other words, between linguistic and cultural 
diversity, provided by the intellect as the prime perceptive agent in the 
inspiration, creation and development of content and meaning.24 It also pays 
tribute to the insoluble links between language and education on the one hand, 
and education and culture on the other.

In partial reference to Recitals 6, 8 and 9, Recitals 15 and 16 stress the 
importance of the vitality of cultures, manifested in the “freedom to create, 
disseminate and distribute their cultural expressions” and of cultural interaction 
and creativity for the benefi t of progress of society at large.

Th e next set of Recitals contain various trade aspects on the issue of cultural 
diversity. First, Recital  17 emphasizes the importance of intellectual property 
rights in sustaining those involved in cultural activity, by ensuring that they 
(especially artists) will receive revenues for their artistic and creative eff orts. 
Second, Recital 18 enters the heart of the culture and trade debate by restating 
the dual, i.e. cultural and economic, nature of cultural activities, goods and 
services, based as they are on the reasoning that they not only form the basis for 
signifi cant commercial transactions but also “convey identities, values and 
meaning”. Th is statement merely restates the Cultural Diversity Declarations, 
which calls cultural goods and services “commodities of a unique kind” and 
defi nes them as follows:

In the face of present-day economic and technological change, opening up vast 
prospects for creation and innovation, particular attention must be paid to the 
diversity of the supply of creative work, to due recognition of the rights of authors 
and artists and to the specifi city of cultural goods and services which, as vectors of 
identity, values and meaning, must not be treated as mere commodities or consumer 
goods.25

Th ird, Recital 19 then notes the challenges posed by the processes of 
globalization and notably the rapid development of information and 
communication technologies. Th ese challenges, on the one hand, aff ord 
unprecedented conditions for enhanced interaction between cultures, yet also 
threaten the world’s cultural diversity, especially in view of the widening gap 

23 See, generally, C. Breunig, Kommunikationspolitik der UNESCO: Dokumentation und 
Analyse der Jahre 1946 bis 1987, 1987.

24 See, generally, Y.M. Lotman, Universe of the Mind – A Semiotic Th eory of Culture, 1990, 237 
(elaborating on the entwinement of the mind and culture).

25 Universal Declaration on Cultural Diversity, 2  November 2001, CLT-2002/WS/9, Article  8 
(2002) [hereinaft er “Cultural Diversity Declaration”].
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between rich and poor countries. In this regard, the unprecedented pace of 
change surfaces, as the Convention fails to mention the concept of the creative 
economy, which only gained wider acceptance aft er the signing of the 
Convention. However, Recital 19 already hints at some important challenges 
related to and summarized by the concept of the creative economy.26 Th e last 
two recitals refer to the mandate of UNESCO and the provisions of international 
instruments related to cultural diversity and the exercise of cultural rights 
adopted by it, such as, notably, the 2001 Cultural Diversity Declaration.27

3.2. THE PREAMBLE REVISITED

Th e various provisions of the Convention on the Diversity of Cultural 
Expressions will have to be interpreted in light of the considerations listed in the 
Preamble. As usual, the Preamble also provides useful background information 
about the purpose (telos) for the adoption of the Convention on the Diversity of 
Cultural Expressions as well as about the debate on the diversity of cultural 
expressions in particular and on the ‘culture and trade debate’ in general. When 
read and interpreted systematically, it also refl ects relatively well the need for a 
holistic approach not only to the issue of cultural diversity but to global 
governance, which, in other words means that the overall goal of protecting and 
promoting the world’s cultural diversity cannot be achieved without considering 
other valuable objectives of the international community, such as democracy, 
sustainable development, human rights, and international trade to mention but a 
few. More concretely, it also refl ects the fragmented character of the institutional 
framework as well as the various international legal instruments governing the 
issue of cultural diversity only. Th is is refl ected in the various references to the 
concepts of cultural heritage, intangible cultural heritage and traditional 
knowledge as well as intellectual property rights, which are of great signifi cance 
for the objectives formulated in the Convention on the Diversity of Cultural 
Expressions. Th is has been underlined for the relationship between intellectual 
property rights and cultural diversity as follows:

To smooth tensions and frictions in the fi eld of cultural production, it is essential that 
the institutions responsible for cultural aff airs and intellectual property policies 
understand that the only way to achieve effi  cient protection and promotion of 

26 See UNCTAD, World Creative Economy Report 2010: Creative Economy: A Feasible 
Development Option, available at www.unctad.org//docs/_en.pdf (last visited 2  February 
2012); UNCTAD, World Creative Economy Report 2008: Th e challenge of assessing the creative 
economy towards informed policy-making, available at www.unctad.org//docs/c20082cer_en.
pdf (last visited 2 February 2012). See also J. Howkins, Th e Creative Economy: How People 
Make Money From Ideas, 2002; R.J. Neuwirth, “(De)Regulating the Creative Economy”, 
1 Journal of Creative and Knowledge Society 44–62 (2011) (providing a more legal perspective).

27 Cultural Diversity Declaration, supra note 21.
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cultural diversity on the local, regional and global level is to strike an appropriate 
and adequate balance between individual cultural policies, i.e. intellectual property 
and other cultural policies. Th e CD Convention can assist the contracting parties to 
achieve a balance between individual policies and to calibrate an adequate role for 
intellectual property regimes as means of protecting and promoting a diversity of 
cultural expressions.28

Similar fi ndings have been made for the relation between cultural property, 
cultural relics, intangible cultural heritage, cultural and biological diversity as 
well as investment law.29 In this regard, the Preamble fails to provide 
explanatory references to the institutional context of the Convention on the 
Diversity of Cultural Expressions, its relation to other agreements and the rule of 
law as the basic precondition for the successful achievement of the objectives it is 
designed to pursue. From a diff erent perspective, however, the Convention on 
the Diversity of Cultural Expressions cannot take the blame as it recognizes to 
some degree the present level of organizational fragmentation that has captured 
the architecture of the international legal order as a whole. It remains to be seen, 
whether the said Convention on the Diversity of Cultural Expressions further 
contributes to the ongoing fragmentation not only of the two regimes governing 
culture and trade but also of international law in general.

4. TITLE I: OBJECTIVES AND GUIDING 
PRINCIPLES

Further clarifying the considerations laid down in the Preamble, Article 1 lists 
the principal objectives of the Convention on the Diversity of Cultural 
Expressions as subdividing into a total of nine literae. First and foremost, 
Article 1 makes clear, perhaps in order to avoid basic misunderstanding, that the 
present Convention is neither about the protection or promotion of culture, nor 
about cultural diversity but instead about the diversity of cultural expressions, 
which it defi nes below as “expressions that result from the creativity of 

28 B. Hazucha, “Intellectual Property and Cultural Diversity: Two Views on the Relationship 
between Market and Culture”, 26 Intellectual Property Law and Policy Journal 39, 90 (2010), 
available at: http://papers.ssrn.com//.cfm?abstract_id=1470103) (last visited 2 February 2012) 
(English version).

29 See, e.g., P.K. Yu, “Traditional Knowledge, Intellectual Property, and Indigenous Culture: An 
Introduction”, 11 Cardozo J. Int’l & Comp. L. 239 (2003); P.K. Yu, “Cultural Relics, Intellectual 
Property, and Intangible Heritage”, 81 Temp. L. Rev. 433 (2008); V.J. Phillips, “Refl ections on 
Intellectual Property, Traditional Knowledge and Cultural Expressions: Indigenous Rights to 
Traditional Knowledge and Cultural Expressions: Implementing the Millennium 
Development Goals”, 3 Intercultural Hum. Rts. L. Rev. 191 (2008); Valentina S. Vadi, “When 
Cultures Collide: Foreign Direct Investment, Natural Resources, and Indigenous Heritage in 
International Investment Law”, 42 Columbia Human Rights Law Review 797, 868 (2011).

P
R

O
EF

 1

rjn
Comment on Text
I gues it should read "To avoid a basic misunderstanding..."



Rostam J. Neuwirth

54 Intersentia

individuals, groups and societies and that have cultural content”.30 Cultural 
content itself is defi ned as “the symbolic meaning, artistic dimension and 
cultural values that originate from express cultural identities”.31 Th e choice for 
the term “cultural expressions” appears thus as an attempt to narrow down the 
scope of the Convention on the Diversity of Cultural Expressions and demarcate 
it from the concept of “culture” and even from the one of “cultural diversity” 
which broadly refers to the “many ways in which the cultures of groups and 
societies fi nd expression”.32

Th e list of the residual objectives can be qualifi ed as mentioning fl anking 
measures accessory to the overall objective of protecting and promoting the 
diversity of cultural expressions. Th ese accessory objectives comprise the 
encouragement of dialogue between cultures, that very interculturality rejecting 
explicitly the theory of a clash of cultures.33 It also mentions the desire to 
promote respect and to raise awareness of the value of the diversity of cultural 
expressions at local, national and international levels. Article 1 also reiterates the 
importance of the link between culture and development for all countries. At 
this point, following the terms “for all countries”, instead of emphasizing the 
special relevance for so-called “developing countries”, it might have been helpful 
to introduce a new or more refi ned understanding of the distinction between 
“developed” and “developing countries”.34 Already highly questionable in the 
economic fi eld,35 such a distinction is particularly problematic in the cultural 
fi eld, especially in light of the dynamism inherent in the concept of culture as 
recognized also in the Preamble, which acknowledges the principle of the 
equality of all cultures and the fact that culture takes diverse forms across time 
and space.36 Th e two fi nal objectives mentioned only reaffi  rm the sovereign 

30 Convention on the Diversity of Cultural Expressions, supra note 2, Article 4(3).
31 Id., Article 4(2).
32 Id., Article 4(1).
33 See S.P. Huntington, “Th e Clash of Civilizations” 72 Foreign Aff airs 22 (1993).
34 See R.J. Neuwirth, “A Constitutional Tribute to Global Governance: Overcoming the 

Chimera of the Developing-Developed Country Dichotomy” (European University Institute 
(EUI) Working Paper LAW 2010/20 (2010)) (for a critique of the developing-developed 
country dichotomy).

35 See, e.g. A. Sen, Development as Freedom, 1999; B. Frey and A. Stutzer, “What Can 
Economists Learn From Happiness Research?”, 40 Journal of Economic Literature 402 (2002).

36 Th e principle of equality of cultures is a concomitant of the principle of equality of all states 
laid down in Article 2.1. UN Charter (see Charter of the United Nations, 24 October 1945, 1 
UNTS XVI, Article  2.1.) and is, for example, restated in Article  1 of the 1966 UNESCO 
Declaration of the Principles of International Cultural Co-operation (see Declaration of 
Principles of International Cultural Co-operation, 4  November 1966, available at http://
unesdoc.unesco.org/images/0011/001140/114048e.pdf#page=82 (last visited 2 February 2012), 
Paragraph 1 and 4 of the 1982 Mexico City Declaration on Cultural Policies (see Mexico City 
Declaration on Cultural Policies, 26 July – 6 Augustus 1982, available at http://portal.unesco.
org/culture/en/fi les/35197/11919410061mexico_en.pdf/mexico_en.pdf (last visited 2 February 
2012)), as well as implicitly recognzsed in the Convention Concerning the Protection of the 
World Cultural and Natural Heritage (see Convention Concerning the Protection of the World 
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rights of states in the adoption of cultural policies and the spirit of international 
cooperation and solidarity.

It must be noted that under litera (g) found hidden in between these residual 
fl anking measures, is the objective “to give recognition to the distinctive nature 
of cultural activities, goods and services as vehicles of identity, values and 
meaning”. Unlike the more programmatic fl anking measures, this goal is at fi rst 
sight susceptible to a more precise and less programmatic interpretation. It does 
not, however, clarify what kind of recognition is referred to and whether or not 
the recognition implies legal obligations.

More general information concerning the objectives is provided by Article  2 
which lists the Guiding Principles of the Convention on the Diversity of Cultural 
Expressions. Th ese principles include the following: the principle for respect of 
human rights and fundamental freedoms, the principle of sovereignty, the principle 
of equal dignity of and respect for all cultures, the principle of international 
solidarity and cooperation, the principle of the complementarity of economic and 
cultural aspects of development, the principle of sustainable development, the 
principle of equitable access (to a rich and diversifi ed range of cultural expressions 
from all over the world), and the principle of openness and balance.

Th e brief explanations added to each of the principles are highly general in 
nature and therefore somehow repeat the basic considerations mentioned in the 
Preamble. Th ey therefore unfortunately fail to elucidate and specify the 
obligations that Parties to the Convention will have to comply with once it has 
entered into force.

5. TITLE II: SCOPE OF APPLICATION

In Title II, the explanation given in Article 3 concerning the scope of application 
of the Convention on the Diversity of Cultural Expressions appears vague and of 
little signifi cance when it states that “this Convention shall apply to the policies 
and measures adopted by the Parties relating to the protection and promotion of 
the diversity of cultural expressions”. Article 3 can be regarded as superfl uous.

6. TITLE III: DEFINITIONS

Article 4 provides defi nitions of the central concepts used throughout the 
Convention on the Diversity of Cultural Expressions, of which a few have been 

Cultural and Natural Heritage, 16  November 1972, available at http://portal.unesco.org/en/
ev.php-URL_ID=13055&URL_DO=DO_TOPIC&URL_SECTION =201.html (last visited 
2  February 2012); see, generally, L. Galenskaya, “International Co-operation in Cultural 
Aff airs”, 198 Rec. des Cours 265 (1986).
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quoted above. Th ey merely summarize defi nitions formulated in previous related 
documents, such as the Cultural Diversity Declaration. Interesting to note, 
however, is the hierarchical order that can be read from the fi rst fi ve defi nitions 
(paragraphs  1–5), starting with “cultural diversity” as the principal concept of 
which “cultural content” and “cultural expressions” are important elements, and 
leading to “cultural activities, goods and services”.

At the other end towards greater precision, the cultural industries, which are 
defi ned as “industries producing cultural goods and services” are, at least in 
legal terms and from a trade perspective, the most concrete concept. In contrast 
to the Preamble in Recital 18, Article  4 does not reiterate the dual nature 
underlying the cultural industries, which clearly marks their original raison 
d’être as the deliberate creation of an oxymoron.37 Th e dual nature, both cultural 
and economic, is also one of the defi ning characteristics of these industries, to 
which the United States fi ercely resisted and formally objected during the third 
session of the intergovernmental meeting.38 Th is objection of the US comes 
somewhat as a surprise given that in 1998 the United States implicitly recognized 
this characteristic in a Communication to the WTO writing that:

Th e United States wishes to join with the Secretariat in underscoring that audiovisual 
services refl ect the social and cultural characteristics of a nation and its peoples, and 
in acknowledging the great social and political importance of these services – as a 
source of entertainment and education, as a means for helping to integrate a nation 
domestically, and in presenting to the rest of the world a nation’s unique identity.39

Slightly further down the same Communication equally confi rms that – fostered 
by technological innovation – the audiovisual sector possesses a special 
economic characteristic of high initial production but comparably low 
replication and distribution costs bringing about the tendency to strive towards 
audience maximization.40

Th is resistance during the negotiations perhaps helps to explain why the 
scope and meaning of the cultural industries is further concretized as it is, for 
instance, the case in the 1988 Canada-United States Free Trade Agreement 
(“CUSFTA”). In Article 2012, the CUSFTA broadly defi nes cultural industry as 
comprising any activity in the fi eld of books, fi lm, video and music recordings as 

37 See Adorno, supra note 17, at 98.
38 See UNESCO, “Preliminary Report of the Director-General Setting out the Situation to be 

Regulated and the Possible Scope of the Regulating Action Proposed, Accompanied by the 
Preliminary Draft  of a Convention on the Protection of the Diversity of Cultural Contents 
and Artistic Expressions”, 33 C/23, at 13 (4 August 2005).

39 See WTO, Council for Trade in Services, Communication from the United States, 
Audiovisual Services, Doc. S/C/W/78, §2 (8 December 1998).

40 See Id., §4.
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well as broadcasting.41 Th e advantage of not exhaustively defi ning the various 
sectors of goods and services is clearly its openness vis-à-vis new technological 
innovations and the resulting convergence between these sectors as well as the 
emergence of new ones, which cause new and diffi  cult regulatory challenges to 
manifold legal regimes. For some guidance, the Convention could, however, 
have given a demonstrative list of some sectors belonging to the cultural 
industries.

Th e residual concepts defi ned are those of “cultural policies”, “protection” 
and “interculturality”, but do not give rise to further comments.

7. T ITLE IV: “RIGHTS AND OBLIGATIONS OF 
PARTIES”

Generally, but also more specifi cally from a trade perspective, the next set of 
articles under Title IV contain some more signifi cant provisions in terms of the 
application, implementation and possibly the overall success of the Convention. 
Th eir content was subject to intense negotiations, especially given that they laid 
down the basic rights and obligations of the Parties to the Convention on the 
Diversity of Cultural Expressions.42

Firstly, Article  5(1) restates as a general rule the Parties’ rights and 
obligations, which reads as follows:

Th e Parties, in conformity with the Charter of the United Nations, the principles of 
international law and universally recognized human rights instruments, reaffi  rm 
their sovereign right to formulate and implement their cultural policies and to adopt 
measures to protect and to promote the diversity of cultural expressions and to 
strengthen international cooperation to achieve the purposes of this Convention.

Especially the phrasing “sovereign right to formulate and implement cultural 
policies and to adopt measures” has been interpreted by critics of the Convention 
as an open invitation to a violation of other agreements and particularly 
obligations deriving from trade agreements. Yet, a closer look and more 
systematic interpretation undoubtedly required in a complex fi eld like the one of 
cultural diversity, shows that such a position cannot be seriously sustained. Th is 
is because Article 5(1) explicitly requires the Parties to conform to some of the 
most important rules of international law. Moreover, it must be read in 
connection with Article  2(1) which specifi es that “no one may invoke the 

41 See Canada-United States Free-Trade Agreement, 4 October 1988, 27  I.L.M. 281 (1988); See 
also North American Free Trade Agreement between the Government of Canada, the 
Government of Mexico and the Government of the United States, 17  December 1992, 
32 I.L.M. 605 (1993), Article 2106.

42 UNESCO, supra note 34, at 13.
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provisions of this Convention in order to infringe human rights and 
fundamental freedoms”. Finally, the scope of Article 5 is also limited by 
Article 20 which stipulates the Convention’s relationship to other instruments.

In a more concrete way, Article  6 lists the Parties’ rights and the measures 
they may adopt within the framework of cultural policies at a national level. By 
and large, these measures include regulatory means aimed at protecting and 
promoting diversity of cultural expressions. More specifi cally they equally 
include measures to provide opportunities for domestic activities, goods and 
services as well as those aimed at “providing domestic independent cultural 
industries and activities in the informal sector, eff ective access to the means of 
production, dissemination and distribution of cultural activities, goods and 
services”. Th e mention not only of production but also of dissemination and 
distribution of cultural products corresponds to the numerous problems linked 
to the marketing of cultural products once they have been produced. Th ese 
problems appear in the form of “bottlenecks” where a few mostly large companies 
control and dominate the access to an effi  cient distribution network. Such control 
oft en comes from tendencies of production and distribution companies to 
minimize risks through vertical and horizontal integration and through recourse 
to unfair or anti-competitive practices. Such practices usually hit the independent 
and small producers hard, and unavoidably lead to a decrease in the diversity of 
products. In this context, Article  6(h) names measures aimed at enhancing 
diversity of the media, or, in other words, media pluralism, and explicitly 
emphasizes the role of public service broadcasting (PSB). Th e emphasis on PSB, 
however, should not be interpreted as an inherent criticism of private 
broadcasting companies, but instead read as a pledge for the creation of a dual 
system, i.e. a system in which private broadcasters can operate alongside their 
public counterparts. Other measures mentioned include the provision of public 
fi nancial assistance, assistance to non-profi t organizations, the establishment of 
public institutions and last but not least, “measures aimed at nurturing and 
supporting artists and others involved in the creation of cultural expressions”.

A literal interpretation of Article  6, without systematically taking into 
account other relevant articles of the Convention on the Diversity of Cultural 
Expressions, may create the unfounded and false impression that as a result, 
Parties are allowed to take any kind of regulatory and other measures to support 
cultural expressions, such as subsidies, quotas, tax credits or content 
requirements, to mention but a few.43 Th is, however, is only ‘theoretical’, since 
in fact, Article 20(2) on the relationship to other instruments, specifi es that the 
Convention on the Diversity of Cultural Expressions does not modify the rights 

43 See, e.g.,   A. Castonguay, “151 Countries Support UNESCO’s Draft  Convention on the 
Diversity of Cultural Expressions. Only the U.S. and Israel Voted Against It.”, Le Devoir 
(18 October 2005), available at www.ledevoir.com/ /10/18/92872.html (last visited 2 February 
2012).
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and obligations under any other treaties. Th is clearly has a restrictive eff ect on 
the scope of the rights enumerated in Article  6, but more on this will be said 
below in the context of Article 20. Finally, Article 6 also does not specify to what 
extent the use of the word “domestic” in the context of cultural activities or 
cultural industries means to distinguish between cultural products of foreign or 
of domestic origin.

Articles 7 and 8 then map out the framework for measures which, on the one 
hand, promote and, on the other, protect cultural expressions. Th is distinction, 
which also catches one’s eye in the title of the Convention on the Diversity of 
Cultural Expressions, does not necessarily indicate a contradiction. Most 
importantly, protection is not identical to economic protectionism but instead is 
understood in the present context as the adoption of measures “aimed at the 
preservation, safeguarding and enhancement of the diversity of cultural 
expressions”. Protection is then the complementary precondition for measures 
promoting the diversity of cultural expressions which according to Article 7(1) 
means the endeavour of Parties to create within their territory an environment 
that enhances the conditions and possibilities for individuals and social groups 
to create, disseminate, distribute and have access to their own cultural 
expressions. Paragraph 2 then extends the right of access to cultural expressions 
from other countries. Article 8 is a safeguard clause which allows a party to 
determine “the existence of special situations where cultural expressions on its 
territory are at risk of extinction, under serious threat, or otherwise in need of 
urgent safeguarding”. Like Article 6, the safeguard clause of Article 8 fails to 
concretize the nature of such risks or threats and, in particular, whether these 
derive from domestic or from foreign cultural expressions.

Subsequently, Article 9 deals with information sharing and transparency and 
calls on the Parties to exchange information, to provide relevant information in 
their reports to UNESCO every four years, and to establish contact points 
responsible for information sharing.44 Article  10 contains provisions aimed at 
fostering education and public awareness about the importance of the protection 
and promotion of the diversity of cultural expressions. Article  11 merely 
emphasises the fundamental role of civil society. In sum, these articles function 
as useful reminders but contain no legal obligations in a strict sense.

Articles 12 to 19 then refocus attention from the national level to cooperation 
at the international level, which the Convention on the Diversity of Cultural 
Diversity is set to promote. Th e various provisions oblige Parties to endeavour to 
strengthen their bilateral, regional and international cooperation for the creation 
of conditions conducive to the diversity of cultural expressions. Such obligations, 
as referred to in Article 12, include inter alia the facilitation of a dialogue among 
parties on cultural policy, the sharing of the most effi  cacious practices among 

44 See also Convention on the Diversity of Cultural Expressions, supra note 2, Article  19 on 
“Exchange, analysis and dissemination of information” and Article 28 on “Points of contacts”.
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cultural institutions, the reinforcement of partnerships between civil society, 
NGOs and the private sector, the promotion of new technologies and the 
conclusion of co-production and co-distribution agreements. Article  13 
explicitly calls on Parties:

to integrate culture in their development policies at all levels for the creation of 
conditions conducive to sustainable development and, within this framework, foster 
aspects relating to the protection and promotion of the diversity of cultural expressions.

For this purpose, Article 14 then gives a demonstrative list of ways on how the 
support of the cooperation for sustainable development and poverty reduction can 
materialize. At this point, an interesting change of levels occurs because, generally 
in the fi eld of development cooperation, the goals are relatively easy to defi ne but 
extremely diffi  cult to realize. Th e diffi  culty oft en stems from the lack of consensus 
on the means by which the goals may be best achieved. Th us what proves diffi  cult 
is a smooth and sustainable transition from idea to reality, from theory to practice 
or from words to deeds. Article 14(1) therefore contains valuable information as it 
marks an attempt to carefully enter the ‘world of deeds’ by defi ning that such 
cooperation means the strengthening of the cultural industries. Unfortunately, 
here again the strengthening of the cultural industries is limited to the ill-termed 
concept of “developing countries”, as if the cultural industries in so-called 
“developed countries” were already totally developed and need not be strengthened 
or protected from new threats.45 Past and more recent experiences, however, show 
that especially the provision of culturally diverse, educative and informative as 
well as entertaining programmes of high quality is a diffi  cult endeavour and battle 
which has to be won on a daily basis.46 In the meantime we know that the mere 
increase in the number of television channels, publications and sound recordings, 
is no guarantee for a better and more diverse off er of content.

It’s evident here that alignment with the new paradigm that the Convention 
on the Diversity of Cultural Expressions tries to introduce is lost. It is lost 
because it not only contradicts the principle of equality of all cultures and 
neglects the dynamic nature of the development of the human species, regardless 
of whether situated below or above the equator as emphasized in the Preamble, 
but it also violates an important premise of development understood as the 
freedom and capacity to lead “the kind of lives we have reason to value”.47 In 
other words, especially from the perspective of the diversity of cultural 
expressions, an individual’s having a plasma wide-screen television connected to 

45 See, e.g., European Parliament Resolution on the Risks of Violation, in the EU and especially 
in Italy, of Freedom of Expression and Information (Article  11(2) of the Charter of 
Fundamental Rights), P5_TA(2004)0373 (22 April 2004).

46 See, e.g., A.E. Varona, “Changing Channels and Bridging Divides: Th e Failure and 
Redemption of American Broadcast Television Regulation” 6 Minn. J.L. Sci. & Tech. 1 (2004).

47 See Sen, supra note 31, at 18.
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a satellite dish providing a selection of more than 300 channels is not superior to 
another individual’s being able to contemplate the last sunrays of a sunset 
blanketing a green and well-cultivated valley.

Returning to the cultural industries mentioned in paragraph 1, Article  14 
continues this fl awed perception by calling on Parties to create and strengthen 
cultural production and distribution capacities in developing countries; to 
facilitate wider access to the global market and international distribution 
networks for their cultural activities, goods and services; to enable the emergence 
of viable local and regional markets; to facilitate access of cultural activities, 
goods and services to the territory of developing countries; and to support 
creative work and facilitate the mobility of artists from the developing world (lit. 
a to e). Th e last objective is repeated under Article 16, which obliges developed 
Parties to grant their developing counterparts preferential treatment with regard 
to artists and cultural goods and services. Only the last (lit. f), which calls on the 
Parties to foster cooperation between developed and developing countries in the 
relevant areas, such as music and fi lm, is formulated neutrally in a sense that it 
does not start from the premise of a unilateral fl ow of benefi ts from the so-called 
“developed” to the “developing world”. Finally, paragraphs  2 to 4 mention 
capacity building, transfer of technology and know-how, as well as fi nancial 
support mainly through the International Fund for Cultural Diversity 
established by Article 18.

In sum, Article 14 as a whole as well as Article 16 can be characterized as 
carrying a number of trade aspects with particular relevance to the present 
multilateral trading regime, such as the degree of liberalization of trade in goods 
(GATT) and services (GATS), the treatment of emerging industries or facilitating 
the participation of developing countries (Article XVIII and XXXVI to XXXVIII 
GATT, Enabling Clause,48 and Article  IV GATS) the presence of natural 
persons of a Member in the territory of any other (WTO) Member (Mode  4; 
Article 1:2(d) GATS) and regionalism (Article XXIV GATT and Article V and 
Vbis GATS). References to “capacity building” and “technical assistance” also 
relate to technical assistance in the service sector (Article IV in connection with 
Article  XXV GATS). Similarly, the envisaged support for the transfer of 
technology and know-how bears great relevance for the objective of the TRIPS 
Agreement.49 Th e last paragraph on fi nancial support, especially in combination 

48 See Decision on Diff erential and More Favourable Treatment, Reciprocity and Fuller 
Participation of Developing Countries, 28 November 1979, GATT Doc. L/4903, available at 
www.wto.org/english/docs_e/legal_e/tokyo_enabling_e.pdf (last visited 2 February 2012).

49 Cf. Agreement on Trade-Related Aspects of Intellectual Property Rights, 15 April 1994, LT/
UR/A-1C/IP/1, Article  7 [hereinaft er “TRIPS Agreement”] (defi ning the objective of the 
TRIPS Agreement as follows: “Th e protection and enforcement of intellectual property rights 
should contribute to the promotion of technological innovation and to the transfer and 
dissemination of technology, to the mutual advantage of producers and users of technological 
knowledge and in a manner conducive to social and economic welfare, and to a balance of 
rights and obligations.”).
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with Article 18 establishing the International Fund for Cultural Diversity, raises 
rather general questions pertaining to the ‘trade and development’ problem, 
such as the coherence of economic policy making through the WTO, UNCTAD, 
the IMF and the World Bank.50

Article  15 contains obligations concerning the so-called “collaborative 
arrangements”, and Article  17, which refers back to Article  8(1) calls for 
cooperation between the Parties in situations of “serious threat to cultural 
expressions”. Unfortunately, Article 17 does not specify what embodies a serious 
threat and what measures Parties can or should take under such circumstances. 
In light of the signifi cance of the cultural industries mentioned in Article 14 as 
well as their dual, i.e. economic and cultural, nature, this provision could not 
only have similarities but also implications for various safeguard or emergency 
actions described and authorized under the GATT (e.g. Articles  VI, XII, XIX, 
XX and the Agreement on Subsidies and Countervailing Measures and 
Agreement on Implementation of Article VI of the General Agreement on Tariff s 
and Trade 1994)51 and the GATS (e.g. Articles XII and XIV:a).52

8. TITLE V: “RELATIONSHIP TO OTHER 
INSTRUMENTS”

Th e previous comments on some specifi c articles of the Convention on the 
Diversity of Cultural Expressions suggest the existence of direct or indirect 
consequences for other areas of international law, in particular, international 
trade law. Th is impression, however, is ephemeral because it exists only as long as 
the text of the relevant article is interpreted literally and in strict isolation of the 
provisions laid down in Articles 20 and 21 under Title V of the Convention on 
the Diversity of Cultural Expressions. Title  V, called “Relationship to Other 
Instruments”, however, is crucial for the scope and objective of the Convention 
on the Diversity of Cultural Expressions since it draws the boundaries between 

50 Cf. Memorandum of Understanding between the World Trade Organization and the United 
Nations Conference on Trade and Development, 16 April 2003, available at www.unctad.org/
sections/press/docs/mou.pdf (last visited 2  February 2012); WTO, General Council, 
“Agreement between the WTO and the IMF and the World Bank”, WTO Doc. WT/L/194 
(18  November1996) and its Addendum, WT/L/194/Add.1 (18  November 1996); See also D. 
Ahn, “Linkages between International Financial and Trade Institutions – IMF, World Bank 
and WTO”, 34 J. World T. 1 (2000).

51 Cf. Agreement on Implementation of Article VI of the General Agreement on Tariff s and 
Trade 1994 (Antidumping Agreement), 15  April 1994, 1868 U.N.T.S. 201, Annex 1A and 
Agreement on Subsidies and Countervailing Measures, 15  April 1994, LT/UR/A-1A/9, 
Articles 5 and 6.

52 With regard to Article XIV:a GATS, it should be noted that footnote 5 stipulates that “[t]he 
public order exception may be invoked only where a genuine and suffi  ciently serious threat is 
posed to one of the fundamental interests of society”, see General Agreement on Trade in 
Services, 15 April 1994, LT/UR/A-1B/S/1, Article XIV:a, n. 5.
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obligations and rights deriving from the present Convention and those deriving 
from other international agreements. Ultimately, it must be emphasized that this 
means that the articles of the Convention on the Diversity of Cultural 
Expressions, which are more than merely programmatic in character and, hence, 
contain more concrete rights and obligations, can only have their full eff ect 
within the boundaries drawn by Article 20 and, to a lesser extent by Article 21 of 
the Convention on the Diversity of Cultural Expressions. Together, Articles 20 
and 21 must therefore be considered the central provisions of the Convention on 
the Diversity of Cultural Expressions because they either provide a point of 
contact for, or cut like a sharp razor blade through, the respective areas of 
culture and trade. Th e content of Articles 20 and 21 evaluates the success or 
failure of the Convention on the Diversity of Cultural Expressions through the 
creation of an appropriate regulatory setting for the cultural industries and, 
eventually, the diversity of cultural expressions with the aim of greater global 
cultural diversity.

Th e centrality of the enumerated articles is also refl ected not only by the 
diffi  culty with which the text was draft ed but also by the fi erce battle that 
thereaft er ensued. Both that diffi  culty and the battle signifi ed a continuation of 
the primordial “agreement to disagree” over the treatment of cultural goods and 
services, reached during the Uruguay Round negotiations.53 Th is time, the 
divergent views concerned not the legal treatment of this special category of 
goods and services but the initial intent and considerations that led to the 
decision to adopt a legally binding international instrument on cultural diversity. 
A divergence arose regarding the question of whether the Convention was aimed 
at clarifying the main aspects of the diversity of cultural expressions as an 
important aspect of cultural diversity, or whether it was designed to indirectly, 
and in disguise, change the trade rules established by the WTO, by securing 
special treatment for cultural goods and services under the aegis of UNESCO. 
On this last point it can be estimated that the main initiators of the Convention 
on the Diversity of Cultural Expressions probably considered it politically 
unrealistic to pursue this goal within the framework of the WTO.

Before turning to the content of Articles 20 and 21, their centrality indicates 
the necessity to look briefl y at their draft ing history.

8.1. THE EVOLUTION OF ARTICLE 20 OF THE 
CONVENTION ON THE DIVERSITY OF 
CULTURAL EXPRESSIONS

Th e diffi  culties concerning how to enhance the mutual supportiveness between 
the domains of culture and trade mentioned above are best refl ected in the last 

53 See [this volume] Van Uytsel and Kono, Section 2.4; [this volume], Neuwrith, Section 2.2.
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draft  proposal for Article 20 before the adoption of the Convention on the 
Diversity of Cultural Expressions, which reads as follows:

1. Th is Convention shall not aff ect the rights and obligations of Parties derived 
from other international agreements. Nor shall other international 
agreements aff ect the rights and obligations of Parties under this Convention.

2. When interpreting and applying other international instruments or when 
entering into other international obligations, Parties shall take into account 
the objectives and principles of the Convention.54

Obviously, the two sentences in paragraph 1 stand in clear opposition, not only 
contradicting each other but also creating a deadlock,which means that – 
literally as well as legally – the rights and obligations set forth in the Convention 
on the Diversity of Cultural Expressions add nothing useful to the objective of 
protecting and promoting the diversity of cultural expression. Th us any right or 
obligation mentioned in the Convention on the Diversity of Cultural Expressions 
is only authorized as long as it does not contradict a right or obligation deriving 
from any other international agreement. Considering the adage that “everything 
is allowed, unless it is prohibited”, such a right already exists, even without the 
Convention on the Diversity of Cultural Expressions. Th is demonstrates why it 
adds little in legal terms, not only for consideration of greater cultural diversity 
but also for the entire area of international law, except perhaps for a further 
increase in the plethora of legal instruments and further fragmentation of 
international law.55

During the second session of the intergovernmental meeting, discussions 
among the delegations revealed a preference for a third way over the two 
proposed alternatives. During the third intergovernmental meeting, the issue of 
the relationship to other agreements was the subject of long and intense debate 
during which a new wording of the article was found and submitted to the 
Plenary. Th e United States and Australia formally objected to the article, while a 
few other delegations expressed reservations.

54 See UNESCO, “Preliminary Draft  of a Convention on the Protection of the Diversity of 
Cultural Contents and Artistic Expressions”, 171 EX/INF.18 Appendix 2, at 15 (April 2005); 
for an even earlier version of Article 20 (then 19), see UNESCO, “Preliminary Report of the 
Director-General Containing Two Preliminary Draft s of a Convention on the Protection of the 
Diversity of Cultural Contents and Artistic Expressions”, CLT/CPD/2005/CONF.203/6, at 36 
(3 March 2005).

55 See, e.g., B. Oppetit, “Les tendances régressives dans l’évolution du droit contemporain”, in 
J.-F. Pillebout (ed.), Mélanges dédiés à Dominique Holleaux, 1990, 317; P.-M. Dupuy, “A 
Doctrinal Debate in the Globalization Era: On the “Fragmentation” of International Law”, 
1  European Journal of Legal Studies 1 (2007); G. Hafner, “Pros and Cons Ensuing from 
Fragmentation of International Law”, 25 Michigan Journal of International Law 849 (2004) 
(discussing on the plethora of laws and fragmentation of international law).
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At the end, the fi nal version of Article 20 of the Convention on the Diversity 
of Cultural Expressions, which was adopted on October 20, 2005, read as follows:

1. Parties recognize that they shall perform in good faith their obligations 
under this Convention and all other treaties to which they are parties. 
Accordingly, without subordinating this Convention to any other treaty,
(a) they shall foster mutual supportiveness between this Convention and 

the other treaties to which they are parties; and
(b) when interpreting and applying the other treaties to which they are 

parties or when entering into other international obligations, Parties 
shall take into account the relevant provisions of this Convention.

2. Nothing in this Convention shall be interpreted as modifying rights and 
obligations of the Parties under any other treaties to which they are parties.

8.2. AN EVALUATION OF ARTICLE 20 OF THE 
CONVENTION ON THE DIVERSITY OF CULTURAL 
EXPRESSIONS

Th e fi rst sentence of the culminating Article 20 (1) merely restates the universally 
recognized principle of pacta sunt servanda as enshrined in Article 26 of the 
Vienna Convention on the Law of Treaties.56 Th is principle means that once a 
convention has entered into force it is binding upon the parties to it and must be 
performed by them in good faith. Th e second sentence introduces the two 
subparagraphs by stating that Parties shall not subordinate the Convention on 
the Diversity of Cultural Expressions to any other treaty. Consequently 
subparagraph (a) calls on the Parties to “foster mutual supportiveness between 
this Convention and the other treaties to which they are parties”. Th is can be 
read as a highly useful and necessary reminder of the need for greater coherence 
in global governance and international law. Such need is widely established not 
only for regulatory problems related to the multifaceted concept of cultural 
diversity but also to those of “cultural expressions” and “cultural industries”, 
which have in common a demand for a more coherent relationship between the 
various existing and future legal instruments and their competent international 
organizations.57 Ideally, this means an obligation to always consider possible 

56 See Vienna Convention, supra note 10.
57 For the need of greater coherence, see, e.g., M. Burri-Nenova, “Trade and Culture: Making 

the WTO Legal Framework Conducive to Cultural Considerations” 5 Manchester Journal of 
International Economic Law  2, 4 (2008); H. Ruiz Fabri, “Jeux dans la Fragmentation: la 
Convention sur la promotion et la protection de la diversité des expressions culturelles”, 
111  Revue Générale de Droit International Public  43 (2007); Graber, supra note 8, at 574, 
Tsai Yu Lin, “Exploring the Link Between Trade and Cultural Protection in the Context of 
Anti-Dumping”, 42 J. World T.  563 (2008); C. Germann, “Diversité culturelle à l’OMC et 
l’UNESCO à l’example du cinéma”, 2004 Revue Internationale de Droit Économique 325, 332; 
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linkages and implications between the Convention on the Diversity of Cultural 
Expressions and any other treaty. Subparagraph  (b) then specifi es that in 
addition to mutual supportiveness, Parties shall also bear in mind specifi c 
provisions of this Convention when they are interpreting and applying other 
treaties, or in the process of entering into other international obligations. As 
such, subparagraph (b) extends this duty to existing as well as future treaties.

Paragraph  2 then narrows the meaning and scope of paragraph 1 by 
clarifying that the Convention on the Diversity of Cultural Expressions shall not 
be interpreted as modifying existing rights and obligations. Th is restriction 
again limits not only the principle of non-subordination but also the margin of 
Parties to read greater mutual supportiveness in the relationship of, at least, 
existing treaties to which they are parties. Th e exact implication that paragraph 
2 has for the fi rst scenario mentioned in subparagraph (b) is also unclear because 
the modifi cation of rights and obligations, which it sets out to prevent is opposite 
to the Parties’ duty to take into account the Conventions’ provisions when 
“interpreting and applying” other treaties. Article  20, however, is clear in the 
sense that it leaves no doubt as regards the due consideration, interpretation and 
application of the Convention’s “spirit and letter” of the law to future obligations 
and treaties. It means that the Convention can only unfold legal eff ect pro futuro 
and by no means can have retroactive eff ects. Th is future-oriented approach is 
also refl ected in Article  21, which commits Parties to “promote the objectives 
and principles of this Convention in other international forums”.

In sum, it can be argued that Articles 20 and 21 bow to the legacy of Article IV 
GATT as previously noted, which has functioned as a political reminder of the 
actual link between culture and trade but equally of the strong need to rethink the 
mutual equilibrium between culture and trade in accordance with the respective 
societal and technological challenges posed at the time of consideration.

9. TITLE VI: ORGANS OF THE CONVENTION ON 
THE DIVERSITY OF CULTURAL EXPRESSIONS

Th e next title deals with the organs established by, and entrusted with the 
operation of the Convention on the Diversity of Cultural Expressions. Th ose 
organs include a Conference of Parties, as the plenary and supreme body of the 
Convention (Article 22) and an Intergovernmental Committee, to be composed 
of representatives of 18 States’ Parties, elected by the Conference of Parties for a 
term of four years (Article 23). Only a subsidiary role was attributed to the 
UNESCO Secretariat, to assist the two principal organs of the Convention on the 

R.J. Neuwirth, “Th e Cultural Industries and the Role of Article IV GATT: Refl ections on 
Policy Options for Canada and the EU in the new WTO Round” (2002), available at http://
papers.ssrn.com//.cfm?abstract_id=1352171 (last visited 2 February 2012).
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Diversity of Cultural Expressions. Earlier ideas of setting up a Cultural Diversity 
Observatory and an Advisory Group were dropped based on the desire to avoid 
the creation of new bodies and concerns that the structures set up under the 
Convention on the Diversity of Cultural Expressions would be too burdensome.

10. TITLE VII: FINAL CLAUSES AND THE ANNEX

One of the central provisions of the fi nal clauses is contained in Article 25, which 
in accordance with the procedure laid down in the Annex of the Convention on 
the Diversity of Cultural Expressions, regulates the modus operandi for the 
settlement of a confl ict between Parties to this Convention. In the case of 
confl ict, it fi rst proposes a solution by negotiation. If this fails, the disputing 
Parties may seek good offi  ces of, or request mediation by, a third party. If those 
attempts still fail, a Party may have recourse to the procedure laid down in the 
Annex of the Convention on the Diversity of Cultural Expressions. Th e Annex 
stipulates the creation of a so-called “Conciliation Commission”, which under 
normal circumstances would be composed of fi ve members, one of whom would 
be chosen to preside over the Commission. If the dispute involves more than two 
Parties, the Parties with shared interest can appoint their Commission members 
jointly. Th e Conciliation Commission shall then make its decision by a majority 
vote and render a proposal for the resolution of the dispute which the Parties 
shall consider in good faith. Given that there is no eff ective sanctioning 
mechanism, such as the one of the dispute settlement procedure of the Dispute 
Settlement Understanding (“DSU”) under the WTO, it is highly questionable 
whether “good faith” alone will suffi  ce to secure compliance with the award in 
the event of a serious confl ict. Furthermore, the general and programmatic 
character of the Convention on the Diversity of Cultural Expressions leaves one 
wondering what kind of confl ict may arise, particularly given that one of the 
most ardent critics of the Convention on the Diversity of Cultural Expressions is 
unlikely to ratify it.

Th e following clauses contain the usual provisions concerning the 
ratifi cation, acceptance, or approval of, as well as accession to the Convention on 
the Diversity of Cultural Expressions (Articles 26 and 27). It is important to note 
that according to Article 27 paragraph 1, accession is open to all states that are 
Members of the United Nations, even those that are not members of UNESCO, 
on the sole condition that they are invited by the General Conference of 
UNESCO. Paragraph  2 contains special provisions for the membership of 
regional economic integration organizations, such as the European Union, 
which has made use of it. Th is specifi cation was necessary since the Constitution 
of UNESCO does not foresee the Membership of Parties other than states.58

58 See UNESCO Constitution, supra note 15, Article II.
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Article 28 merely relates to the establishment of contact points as referred to 
in Article 9. Article 29 states that the Convention on the Diversity of Cultural 
Expressions shall enter into force three months aft er the date of deposit of the 
thirtieth instrument or ratifi cation, acceptance, approval or accession but only 
with respect to those states or regional economic integration organizations that 
have deposited their instruments on or before that date. Any instrument 
deposited subsequently also enters into force with a delay of three months. 
Article  29 is therefore crucial because it means that the Convention on the 
Diversity of Cultural Expressions will have binding eff ect only between states 
party to the convention and not acquire the status of customary international 
law, at least for some time. Th is is an important aspect particularly with regard 
to the question of the relationship between the Convention on the Diversity of 
Cultural Expressions and other agreements and also with regard to the question 
of its applicability to the relationships between two or more states in other 
international bodies, such as the WTO DSB, if one of the states is a member of 
the Convention and the other is not.

Article 30 deals with the obligations of Parties deriving from the Convention 
and distinguishes between federal or unitary constitutional systems. Article 31 
allows for the possibility of Parties to denounce the Convention through written 
notifi cation.

Important from the perspective of dynamic development in the area of 
cultural expressions through rapid technological innovations in the industries 
supporting cultural expressions is Article  33, which foresees the possibility to 
amend the Convention on the Diversity of Cultural Expressions by a qualifi ed 
majority of the Parties present and voting at the Conference of Parties.

Finally, Article  34 states that the authoritative languages of the text of 
Convention on the Diversity of Cultural Expressions are Arabic, Chinese, 
English, French, Russian and Spanish, and Article  35, which concludes the 
Convention on the Diversity of Cultural Expressions, lays down the registration 
of the convention with the Secretariat of the United Nations.

11. CONCLUDING REMARKS

Th e adoption of the Convention on the Diversity of Cultural Expressions was 
accompanied by great expectations as to the future reconciliation of culture and 
trade confl icts. In a total of 35 articles and one annex, the convention addresses a 
large number of concerns related to what is also known as “culture and trade 
problems”. Despite some possible misunderstandings of a terminological nature 
caused by the title, the Convention provides some useful defi nitions and 
clarifi cations, notably regarding the concepts of cultural diversity, cultural 
content, and cultural industries, to mention but a few. In addition to 
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clarifi cations as to its objectives and guiding principles, the Convention equally 
sets out to clarify the legal rights and obligations of parties both at the national 
and the international level. Some of the concepts used, however, fall short of the 
required hard legal nature so as to also assume full legally binding character. 
Otherwise, the Convention merely restates already existing legal concepts and 
principles. Th is is, for instance, the case with the principle of sovereignty and the 
corresponding explanation that it entails the right of each Party to “adopt 
measures aimed at protecting and promoting the diversity of cultural expressions 
within its territory” as laid down in Article 6(1) of the Convention on the 
Diversity of Cultural Expressions.

In sum, most provisions appear rather programmatic rather than strictly 
legal or normative in nature. Th is is perhaps best refl ected in its failure to 
successfully address, let alone solve, the important legal issue of its relationship 
to other treaties as laid down in Article 20. Unfortunately, this failure includes 
not only questions of the relationship between the present Convention and trade 
agreements but even other cultural conventions, such as the Convention for the 
Safeguarding of Intangible Cultural Heritage. It also falls short in providing a 
convincing mechanism apt for the settlement of disputes should they arise from 
the Convention’s interpretation or application by merely providing a conciliation 
procedure (Article 25 and Annex). At fi rst glance, its greatest achievement 
consists, therefore, in the area of raising the public awareness of the issue of the 
diversity of cultural expressions and providing perhaps a useful glossary for 
future debates.

In sum, most provisions support the characterization of the Convention on 
the Diversity of Cultural Expressions as a “sheep in a wolf ’s clothing” or legally 
speaking as a “hard legal instrument” with a “soft  legal content”.59 To what 
extent, its legal content has been and will be capable of infl uencing and steering 
future developments in international law in general, and towards a better 
reconciliation of cultural with commercial or trade concerns in international 
trade law in particular, therefore has and will have to be evaluated based on 
practice refl ecting its reception by the international community.60

59 See A. Vlassis, “La mise en oeuvre de la Convention sur la diversité des expressions 
culturelles Portée et enjeux de l’interface entre le commerce et la culture”, 42 Revue Études 
internationales 493, 495 (2011).

60 See [this volume] Neuwirth; [this volume] Voon.

P
R

O
EF

 1



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Sheetfed Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 2400
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check true
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (GWG_GenericCMYK)
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /ENU <FEFF>
    /NLD ()
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [14172.000 14172.000]
>> setpagedevice




