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THE CONVENTION ON THE DIVERSITY 
OF CULTURAL EXPRESSIONS AND ITS 

IMPACT ON THE “CULTURE AND 
TRADE DEBATE”

A Critical Evaluation after 5 Years

Rostam J. Neuwirth*

As variety is the spice of life, so is it the spring of 
commerce.1

T.G. Williams, Th e History of Commerce (1926).

1. INTRODUCTION

On March 18, 2007 the UNESCO Convention on the Protection and Promotion 
of the Diversity of Cultural Expressions (“Convention on the Diversity of 
Cultural Expressions”) entered into force following the deposit of the 30th 
instrument of ratifi cation.2 To briefl y recall, the Convention on the Diversity of 
Cultural Expressions was adopted by the General Conference of the United 
Nations Education, Scientifi c and Cultural Organization (“UNESCO”) at its 
133rd meeting held in Paris on October 20, 2005, with 148 votes in favour, two 
opposed (United States of America and Israel) and four abstentions (Australia, 
Honduras, Nicaragua, and Liberia).3 Immediately following the adoption, 
some commentators hailed the Convention on the Diversity of Cultural 
Expressions as a great success whereas others wanted to see it either not ratifi ed 

* Mag. iur. (University of Graz), LL.M. (McGill), Ph.D. (EUI), Associate Professor at the Faculty 
of Law of the University of Macau; Email: rjn@umac.mo.

1 See T.G. Williams, Th e History of Commerce, 1926, 1.
2 See Convention on the Protection and Promotion of the Diversity of Cultural Expressions, 

20 October 2005, U.N. Doc. CLT-2005/CONVENTION DIVERSITE-CULT REV. [hereinaft er 
“Convention on the Diversity of Cultural Expressions”].

3 See A. Riding, “U.S. all but alone in opposing Unesco cultural pact”, Th e New York Times 
(20 October 2005), available at www.nytimes.com/ /10/20/world/americas/20iht-unesco.html.

P
R

O
EF

 1



Rostam J. Neuwirth

230 Intersentia

or at least revised.4 Generally speaking, it came as no surprise that generally 
those supportive of the cause of a special clause for cultural products in the 
international trading regime established by the World Trade Organization 
(“WTO”), i.e. a so-called “exception culturelle” to use the French term, also 
supported the Convention on the Diversity of Cultural Expressions, whereas 
opponents to such special treatment of cultural products opposed it.

In other words, the culture and trade quandary, that characterized most of 
the 20th century and even previous centuries, was set to continue into the 21st 
century. As in former times, the quandary was manifested in a debate addressing 
the uncertainty about the nature and regulation of various cultural goods and 
services, such as cinematograph fi lms, television programmes, video and sound 
recordings and publications. Th ese categories of products, which are 
continuously being expanded by innovations and advances in digital and other 
technologies, generally fall under the rubric of cultural industries. It is the dual, 
i.e. cultural and economic, nature intrinsic to these cultural products that raises 
diffi  cult questions about the mutual relationship between cultural and trade 
policies. Th eir special dual nature also evinced problems related to the 
institutional competence and the general fragmentation of international law in 
dealing with these products. In the run-up to the Convention on the Diversity of 
Cultural Expressions, it was discussed whether the WTO or UNESCO should be 
in charge of dealing with the issue of cultural diversity in the context of global 
trade liberalization. Although (or perhaps because) UNESCO does not present 
an effi  cient and legalistic regime the way the WTO does with its compulsory 
dispute settlement system,5 it was decided to entrust UNESCO with the 
negotiation of an international instrument on cultural diversity instead of 
tackling the issue within the framework of the WTO.6

Th e problems that the draft ers of the Convention on the Diversity of Cultural 
Expressions thus confronted were fi rst how to defi ne the cultural industries and 
delimit them from other ordinary products and second how to best respond to 
their special dual, cultural and economic, nature. As a third point, the draft ers 
were equally called upon to try to close the institutional gap in the international 

4 See, e.g., J. Musitelli, “La Convention sur la diversité culturelle: anatomie d’un succès 
diplomatique” 62 Revue internationale et stratégique 10 (2006), available at www.diplomatie.
gouv.fr//IMG/pdf/0701-MUSITELLI-EN.pdf (last visited 2 February 2012) (English version); 
But see the Fiche analytique du département d’État sur le project de convention de 
l’UNESCO, “Les É.-U. souhaitent la révision du projet de convention sur la diversité 
culturelle” (12 October 2005), available at www.mondialisations.org///.php?id=21122&lan=FR 
(last visited 2 February 2012).

5 See also J.-M. Djian, “Un laboratoire devitalise”, Le Monde Diplomatique 26 (October 2005), 
available at www.monde-diplomatique.fr/ /10/DJIAN/12801; D.N. Palmeter and P.C. 
Mavroidis, Dispute Settlement in the World Trade Organization: Practice and Procedure, 
2004.

6 See also G. Gagne (ed.), La diversité culturelle: Vers une convention internationale eff ective?, 
2005, 11.
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regulation of the cultural industries. Th is institutional gap emerged and has 
continued to widen since the adoption of the GATT 1947 as a result of the failure 
of the International Trade Organization (“ITO”).7 Hence expectations tied to 
the Convention on the Diversity of Cultural Expressions were high. In this 
respect it is noteworthy to mention that only a few weeks following the entry into 
force of the Convention on the Diversity of Cultural Expressions, namely on 
April 10, 2007, it was the United States (“US”) that requested consultations with 
the People’s Republic of China (“China”) on a variety of Chinese measures 
relating to the regulation of the cultural industries.8 In this case, which became 
known as China – Measures Aff ecting Trading Rights and Distribution Services 
for Certain Publications and Audiovisual Entertainment Products (“China – 
Publications and Audiovisual Products”) a panel was eventually established and a 
panel report issued.9 Th e panel report was appealed by both parties to the 
dispute and the Appellate Body issued its fi nal report on December 21, 2009.10 
In summary, the China Publications and Audiovisual Products case picked up 
the culture and trade debate where the Canada Periodicals case ended.11 Th e 
sole diff erence was that, in the meantime, the international community had 
adopted the Convention on the Diversity of Cultural Expressions.

It is therefore a good moment to briefl y revisit the Convention on the 
Diversity of Cultural Expressions on its fi ft h anniversary in order to evaluate its 
legal impact on the culture and trade debate. To this end, Section  2 looks at 
selected “milestones” of “culture and trade confl icts” with a view to establishing 
a continuous thread between past confl icts and the most recent case. Section 3 
off ers a look at the state of the culture and trade debate following the adoption of 
the Convention on the Diversity of Cultural Expressions from the viewpoint of 
the scholarly debate and the work of the bodies established by the Convention. 
Finally, Section 4 brings some insights on the legal impact of the Convention on 
the Diversity of Cultural Expressions on the sphere of international trade law 
based on a ruling by the Appellate Body of the WTO, a judgment of the 
European Court of Justice (“ECJ”) as well as insights gained from numerous 

7 See generally R.J. Neuwirth, “Th e Cultural Industries and the Role of Article IV GATT: 
Refl ections on Policy Options for Canada and the EU in the new WTO Round” (2002), 
available at http://papers.ssrn.com//.cfm?abstract_id=1352171 (last visited 2 February 2012).

8 See WTO, “Request for Consultations by the United States: China – Measures Aff ecting 
Trading Rights and Distribution Services for Certain Publications and Audiovisual 
Entertainment Products”, WT/DS363/1, G/L/820, S/L/287 (16 April 2007).

9 Panel Report, “China – Measures Aff ecting Trading Rights and Distribution Services for 
Certain Publications and Audiovisual Entertainment Products”, WT/DS 363/R (12  August 
2009).

10 Appellate Body Report, “China – Measures Aff ecting Trading Rights and Distribution 
Services for Certain Publications and Audiovisual Entertainment Products”, WT/DS363/
AB/R (21 December 2009).

11 Panel Report, “Canada – Certain Measures Concerning Periodicals”, WTO Doc. WT/
DS31/R (14 March 1997); Appellate Body Report, “Canada – Certain Measures Concerning 
Periodicals”, WTO Doc. WT/DS31/AB/R (30 June 1997).
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regional trade agreements (“RTAs”) that became operative aft er the entry into 
force of the Convention on the Diversity of Cultural Expressions. Th e conclusion 
briefl y summarizes the principal fi ndings.

2 . MILESTONES IN “CULTURE AND TRADE” 
CONFLICTS

2.1. THE NATURE OF “CULTURE AND TRADE 
CONFLICTS” AND THEIR PART IN THE “TRADE 
LINKAGE DEBATE”

In order to critically evaluate the impact of the new Convention on the 
multilateral trading rules as reviewed in Section 4, it is helpful to briefl y outline 
the principal features of the debate surrounding culture and trade. To begin 
with, in 2000 a short publication by UNESCO, entitled Culture, Trade and 
Globalization, reaffi  rmed that “the issue of ‘culture and trade’ has now acquired 
prime strategic signifi cance” and that when “culture is put on the table, it oft en 
prompts complex discussions on the relationship between the economic and 
non-economic value of things”.12 Th e problem of the precise relationship 
between economic and non-economic values is not limited to the sphere of 
culture but forms the core of several serious problems such as “trade and … 
problems” otherwise referred to as the “trade linkage debate”.13 Such trade and 
… problems usually appear in pairs, such as “trade and environment”14, “trade 
and human rights”15, “trade and development”16, “trade and social, or labour 
standards”17, “trade and migration”18, “trade and security”19, as well as “trade 
and education” to mention but a few.20 Reality, however, suggests that each of the 

12 UNESCO, Culture, Trade and Globalization: Questions and Answers, 2000, 9.
13 See J.P. Trachtman, “Trade and… Problems, Cost-Benefi t Analysis and Subsidiarity”, 

9 E.J.I.L. 32 (1998).
14 See, e.g., A. Fijalkowski and J. Cameron (eds.), Trade and the Environment: Bridging the 

Gap, 1998.
15 See, e.g., S. Bal, “International Free Trade Agreements and Human Rights: Reinterpreting 

Article XX of the GATT”, 10 Minn. J. Global Trade 62 (2001).
16 See, e.g., V.N. Balasubramanyam (ed.), Trade and Development: Essays in Honour of Jagdish 

Bhagwati, 1996.
17 See, e.g., R. Bhala, “Clarifying the Trade-Labor Link”, 37 Colum. J. Transnat’l L. 11 (1998); E. 

Alben, “GATT and the Fair Wage: A Historical Perspective on the Labor-Trade Link”, 
101 Colum. L. Rev. 1410 (2001).

18 See R. Faini, J. de Melo, and K.F. Zimmermann, “Trade and migration: an introduction”, in 
R. Faini and J. de Melo & K.F. Zimmermann (eds.), Migration – Th e Controversies and the 
Evidence 1 (1999).

19 See, e.g., H.L. Schloemann and St. Ohlhoff, “‘Constitutionalization’and Dispute 
Settlement in the WTO: National Security as an Issue of Competence”, 93 A.J.I.L. 424 (1999).

20 See, e.g., J. Knight, “Trade in Higher Education Services: Th e Implications of GATS”, Th e 
Observatory on Borderless Education (March 2002), available at http://fi rgoa.usc.es//fi les/.pdf 
(last visited 2 February 2012).

P
R

O
EF

 1



Th e Convention on the Diversity of Cultural Expressions 
and its Impact on the “Culture and Trade Debate”

Intersentia 233

individual pairs is part of a larger complex whole that could be described by 
reference to the trade linkage debate in the context of the debate about the 
governance of global aff airs in the 21st century.21

Within the broader trade linkage debate the “culture and trade problem” 
certainly holds a privileged position.22 Considering the breadth and elasticity of 
both the term “culture” and that of “trade” or “commerce”, which fortunately, due 
to intrinsic dynamism, have so far proven legally indefi nable, it can also be argued 
that, in a wider sense, the “culture and trade debate” is about a certain “culture” in 
trade. Such a “cultured” approach to trade is refl ected in the Preamble to the WTO 
Agreement and consists of eff orts to enhance international trade by entering into 
“reciprocal and mutually advantageous arrangements”.23 Such qualifi cation of the 
culture and trade debate also resonates in the following statement:

Unless trade people can deal with the cultural issue, how do you expect them to deal 
with environmental issues, labor issues, or social standards?24

Th us, through its etymological origin, found in the cultivation of the Gods, the 
Earth and later the mind,25 the term “culture” also connotes concern for the 
improvement and proper cultivation of the environment, advancement of 
human rights, and of many more values essential to human life. Th is means that 
the organization of human life has progressively increased in complexity up to 
now. Th is process of “complexifi cation”, as used by Pierre Teilhard de Chardin in 
Le Phénomène humain (1955), when applied to the context of global governance 
can be read to mean that any single policy can only be dealt with successfully by 
considering the entirety of other policies simultaneously.

As for trade and commerce, the evolution of the GATT regime over the past 
fi ft y years has shown the creeping extension of trade from goods to services, to 
investment, subsidies, and intellectual property rights (“IPRs”). Closely related 
to this expansion is the issue of what kind of “culture” or what form of “trade” 
commentators are talking about. Usually there exists less disagreement when it 
comes to questions on the general relationship between “culture” and “trade”, yet 

21 See, e.g., J.N. Rosenau, “Governance in the 21st Century”, 1 Global Governance 13 (1995).
22 See M.E. Footer & C.B. Graber, “Trade Liberalization and Cultural Policy” 3  J.I.E.L.  115 

(2000); see also B. de Witte, “Trade in Culture: International Legal Regimes and EU 
Constitutional Values”, in G. de Búrca and J. Scott (eds.), Th e EU and the WTO – Legal and 
Constitutional Issues, 2001, 237.

23 See Marrakesh Agreement Establishing the World Trade Organization, 15  April 1994, LT/
UR/A/2, Preamble items 1 and 3 [hereinaft er “Marrakesh Agreement”].

24 See K.C.C. Stein, “Th e Management and Resolution of Cross Border Disputes as Canada/U.S. 
Enter the 21st Century: Telecommunications and Culture: Transborder Freedom of 
Information or Cultural Identity?”, 26 Can.-U.S. L.J. 313, 314 (2000).

25 Cf. the concepts “cultus deorum”, “cultura agris” and “cultura mentis”, in A.L. Kroeber and 
C. Kluckhohn, Culture – A Critical Review of Concepts and Defi nitions, 1952, 15; J. Rundell 
and St. Mennell (eds.), Classical Readings in Culture and Civilization, 1998, 12.
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friction is likely to increase when it comes to more specifi c questions concerning 
cultural taste, cultural contents, the nature of cultural products in the sphere of 
culture, or the form of trade liberalization, such as whether to include services or 
the free movement of persons in the sphere of trade. As a further element to the 
debate, one can identify a tendency to confuse ideological disagreements with 
disagreements over the nature of a new phenomenon and the appropriate 
regulatory response to it. As a result, the quandary concerning the optimal 
regulatory response may persist with regard to each separate policy fi eld, a 
quandary which only intensifi es when two or more diff erent fi elds are treated 
simultaneously. Th e resulting complexity means a challenge for which most 
governments, public authorities, institutions and international organizations not 
only lack the political will but also the adequate structure in institutional or 
organizational terms. Th e structural inadequacy usually stems from the 
underlying division of competences, hierarchical structures and strong 
compartmentalization. While one aspect of the culture and trade confl ict 
concerns questions about the right architecture of the legal framework governing 
their interaction, another aspect concerns the subjection of certain phenomena 
under their respective rules. With regard to the second aspect, aside from the 
cultural industries, cases have shown that practically every product, such as 
meat,26 spaghetti,27 cheese,28 alcoholic drinks including beer, wine and 
shochu,29 and even toasters with or without pictures,30 do bear some cultural 
traits and even conform to certain cultural stereotypes though to a varying 
degree. Th is degree depends on the extent of cultural content, which in turn 
depends on several distinct factors, such as the products’ origin, quantity, 
quality, or their service life, and particularly the way they are manufactured, 
reproduced, transported and consumed.

26 See Israel-United States Free Trade Area Agreement, 19 August 1985, 24 I.L.M. 657, Article 8 
[Special Exception for Kashruth] (which stipulates that “Th is Agreement shall not preclude 
the adoption or enforcement by either Party of measures relating to prohibitions on religious 
or ritual grounds provided that they are applied in accordance with the principle of national 
treatment”).; see also Canada-Israel Free Trade Agreement, 1  January 1997, Annex  4.1. 
(Exceptions to Article  4.1. National Treatment) Section B §1(c), available at www.
international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/israel/toc-tdm.
aspx?lang=eng&view=d (last visited 2  February 2012); Appellate Body Report, “European 
Communities – Measures Concerning Meat and Meat Products (Hormones)”, WT/DS48/
AB/R (16 January 1998).

27 See Case 407/85, 3 Glocken GmbH and Gertraud Kritzinger v USL Centro-Sud and Provincia 
autonoma di Bolzano, [1988] E.C.R. 4233.

28 See Case 286/86, Ministère public v Gérard Deserbais, [1988] E.C.R. 4907.
29 See, e.g., Case 178/84, Commission v. Germany, [1987] E.C.R. 1227; Case 170/78, Commission 

of the European Communities v United Kingdom of Great Britain and Northern Ireland, [1983] 
E.C.R. 2265; Japan – Taxes on Alcoholic beverages, WT/DS1/AB/R, WT/DS10/AB/R, WT/DS22/
AB/R (October 4, 1996).

30 C.R. Sunstein, “Television and the Public Interest”, 88 Calif. L. Rev. 499, at 507 n. 36 (2000) 
(quoting former FCC Chairman Mark Fowler, who is reported to have called television “just 
an other appliance”, a “toaster with pictures”).
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Considering these factors, it is argued that the core of most culture and trade 
confl icts is best exemplifi ed by the category of various cultural goods and 
services as summarized in the term “cultural industries”. Looking at the legal 
defi nition in the NAFTA, the cultural industries include various cultural goods 
and services such as books, magazines, fi lm, video and music recordings as well 
as radio-communications and broadcasting.31 Th ese and other categories (e.g. 
video games) following the broad trend of convergence through digitization and 
other technologies are characterized by their strong dependence on technological 
progress, innovation, creative input and on copyright protection, partly due to 
the combined characteristics of goods and services, of public and private goods 
attributes, and mostly to their dual, economic and cultural nature. Additionally, 
the cultural industries bear specifi c traits with regard to their production, 
reproduction, and distribution before their fi nal consumption. Such specifi city 
of the industry is found, for instance, in the initial investment risk caused by 
high production costs and dependence on volatile consumer taste and relatively 
low unit costs which may be compensated by the comparably very low 
reproduction and distribution costs. Th ese elements oft en attract producers to 
diff erent kinds of competitive as well as anti-competitive business practices, such 
as vertical and horizontal integration, or concerted practices (e.g. star system, 
prototypes, block booking, zoning) in order to minimize risks yet at the same 
time maximize sales in the greatest number of markets (transnational market 
imperative) so as to generate the highest possible revenues (profi t maximization). 
Based on their modes of consumption, which usually rely on cognitive processes, 
another unique feature is found in their secondary promotional eff ect on other 
ordinary goods and services, warranting them categorization as “trade getters” 
or “silent salesmen”.32 Equally, they have been identifi ed, both negatively as a 
threat to,33 and positively as the foundation of a democratic society.34 Finally, 

31 Cf. Article 2107 NAFTA; North American Free Trade Agreement between the Government of 
Canada, the Government of Mexico and the Government of the United States, 17 December 
1992, 32 I.L.M. 605 (1993).

32 See F.A. Tichenor, “Motion Pictures as Trade Getters”, 128  Annals Am. Acad. Pol. & Soc. 
Sci.  84 (1926); J. Klein, “What are Motion Pictures doing for Industry?”, 128  Annals Am. 
Acad. Pol. & Soc. Sci. 79 (1926).

33 See, e.g. G. Orwell, Nineteen Eighty-Four, 2000, 185 (summing up the various subsectors of 
the cultural industries as follows: “Th e invention of print, however, made it easier to 
manipulate public opinion, and the fi lm and the radio carried the process further. With the 
development of television, and the technical advance which made it possible to receive and 
transmit simultaneously on the same instrument, private life came to an end”.).

34 See, e.g., European Parliament Resolution on Cultural Industries, 4  September 2003, P5_
TA-PROV(2003)0382, Recital P (recognizing “the importance of television and other mass 
media services for the democratic opinion-forming process, with a view to ensuring and 
enhancing diversity of opinion and pluralism”); see also N. Weinstock Netanel, “Asserting 
Copyright’s Democratic Principles in the Global Arena”, 51  Vand. L. Rev.  217, 329 (1998) 
(writing that: “A democratic culture, supported by the widespread dissemination of 
information and opinion, an independent and pluralist media, and a belief in the effi  cacy of 
individual contributions to public discourse, is central to that process of democratization.”).
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to give but one last example, another central role of cultural industries has been 
confi rmed in the fi eld of development.35

In short, the cultural industries, therefore, qualify as the most complex 
category of products falling within the culture and trade quandary, not because 
they are situated at the extremity of each concept, but because they oscillate 
between the two, thereby creating a centre of gravity drawing everything else 
without mercy into their gravitational fi eld.

2.2. ‘CULTURE AND TRADE CONFLICTS’ FROM THE PAST 
TO THE ADOPTION OF THE CONVENTION ON THE 
DIVERSITY OF CULTURAL EXPRESSIONS

Th e assumption that the cultural industries are from a legal point of view the 
most important operational fi eld for culture and trade confl icts is also supported 
by records from the historical past. Th ere are records of legal problems, 
suggesting that already in the early days of human history the question arose as 
to whether all things can be subject to trade and commerce or whether there are 
certain categories of products that should be exempted due to some special, 
videlicet cultural, features.36 Aside from these precedents, the confl icts 
underlying the present global culture and trade debate are very much phenomena 
of the twentieth century. Th e reason for their relatively recent emergence is a 
combination of the appearance of important technological inventions, such as 
cinematograph and radio-communication technology on a global scale, which in 
turn led to the gradual introduction of modes of mass production and mass 
distribution into the cultural fi eld. Th e various consequences of these inventions 
for the cultural fi eld and, notably, the work of art are well presented and analysed 
in the famous article “Das Kunstwerk im Zeitalter seiner technischen 
Reproduzierbarkeit” published by Walter Benjamin in 1936.37 His analysis was 
soon complemented by a conceptual innovation introduced by Th eodor W. 
Adorno and Max Horkheimer by way of the term “Kulturindustrie” or “culture 

35 See, e.g., G. Pagniet, “Industries de la culture et développement”, 194  Le Courrier ACP  42 
(2002) (characterising the role of the cultural industries as follows: “Phénomène social aux 
caractéristiques très diverses et aux multiples ramifi cations, les industries culturelles doivent 
être étudiées à travers les divers sous-secteurs qui les composent. Au fi l du temps, une prise de 
conscience de plus en plus forte des enjeux liés aux “industries culturelles” a abouti à l’idée 
que culture et développement sont intimement lies.”).

36 Th e Roman lawyer Gaius (130–180 BCE), for instance, identifi ed in his Institutiones certain 
categories of things, such as things subject to divine dominion like statues, altars or cultic 
objects, which cannot be the object of exchange or of any legal commercial transaction (res 
extra commercium or res quarum commercium non est); see M. Kaser, Römisches Privatrecht, 
15th ed., 1989, 90–1.

37 “Th e Work of Art in the Age of Mechanical Reproduction”; see W. Benjamin, “Das Kunstwerk 
im Zeitalter seiner technischen Reproduzierbarkeit”, in R. Tiedemann and H. 
Schweppenhäuser (eds.), Walter Benjamin – Gesammelte Schrift en, Vol. I, 2nd ed., 1978, 436.
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industry”.38 Th e culture industry was fi rst designed to contrast two apparently 
contradictory terms but gradually evolved into a special category of cultural 
goods and services. A remnant from its philosophical origin is its role as a 
paradoxical riddle, something we are – most probably – still trying still to 
resolve today.

Such technological and philosophical innovations were soon accompanied by 
respective legal responses, for which the predecessor of UNESCO, the International 
Committee for Intellectual Cooperation (“ICIC”), established by the League of 
Nations in 1922 and four years later transformed into the International Institute of 
Intellectual Cooperation (“IICI”), provided the proper link.39 Confronted with the 
new phenomenon of mass media, particularly fi lms and broadcasting, the IICI was 
involved in the draft ing of two early relevant international conventions, the 1933 
Convention for Facilitating the International Circulation of Films of an Educational 
Character and the 1936 International Convention Concerning the Use of 
Broadcasting in the Cause of Peace.40 Th e two conventions were designed to 
respectively contribute to international peace and security through the exemption 
of all customs duties and accessory charges for fi lms with international educational 
aims in order to encourage moral disarmament, to ensure physical, intellectual 
and moral progress and to prevent broadcasting from being used in a manner 
prejudicial to good international understanding. Th eir major intent was to utilize 
the possibilities off ered by this medium of intercommunication for better mutual 
understanding between peoples.

Th e next legal milestone in the culture and trade quandary was the adoption 
of Article IV on “cinematograph fi lms” in the GATT 1947, which is still in force 
today.41 Its text was based on Article  19 of the Havana Charter for an 
International Trade Organization (“ITO”)42 and was inspired by a similar 
provision in the so-called “Blum-Byrnes Agreement”, concluded between the 
United States of America and the Provisional Government of the French 
Republic in 1946.43 In regulatory terms, Article  IV GATT eff ectively stipulates 
that if GATT Contracting Parties and, now WTO Members, want to establish or 
maintain internal quantitative regulations relating to exposed cinematograph 

38 See Th.W. Adorno and M. Horkheimer, Dialectic of Enlightenment, 1997; see also Th .W. 
Adorno, Th e Culture Industry, 1991, 98.

39 See generally H. Bonnet, “L’œuvre de l’institut international de coopération intellectuelle”, 
61 Rec. des Cours 457 (1937).

40 See the Convention for Facilitating the International Circulation of Films of an Educational 
Character, 11 October 1933, 1 L.N.T.S. 333; International Convention concerning the Use of 
Broadcasting in the Cause of Peace, 23 September 1936, 186 L.N.T.S. 301.

41 See General Agreement on Tariff s and Trade, 30 October 1947, 55 U.N.T.S. 187.
42 See UN Conference on Trade and Employment, “Havana Charter for an International 

Trade Organization and Final Act and Related Documents”, UN Doc ICITO/1/4/1948 (Havana 
November 21, 1947 to March 24, 1948).

43 See especially Declaration by the Government of the United States of America and the 
Provisional Government of the French Republic on Commercial Policy and Related Matters, 
28 May 1946, 418 U.S.T. LEXIS 1, at 69 et seq.
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fi lms, i.e. movies, then such regulations shall take the form of screen quotas. 
According to John H. Jackson the rationale for the introduction of Article  IV 
GATT was the closer regulatory connection of fi lms to domestic cultural policies 
rather than to economics and trade.44 Such an approach still refl ects the then 
predominant separation of cultural issues from commercial ones on the basis of 
the old legal adage expressio unius est exclusio alterius (the choice of one part 
excludes the other), at a time when the economic features of a good or service 
could still be regarded separate from its cultural features.45 Moreover, it shows 
only the gradual awareness of the dual, i.e. both economic and cultural, 
dimension of cinematograph fi lms and other cultural goods and services.46 
Since then, Article  IV GATT can be considered as the most important legal 
recognition of the cultural specifi city of certain categories of cultural goods and 
services now commonly referred to as the cultural industries in the international 
trading regime.47 Even if its legal signifi cance and use has decreased over the 
years due to extremely dynamic technological innovations, it is still a powerful 
political reminder of a clear contact point between culture and trade.48

Soon aft er the entry into force of the GATT in 1948, another important 
reminder of the close relationship between culture and trade was seen in the 
adoption of two agreements under the aegis of UNESCO, the 1948 Agreement for 
Facilitating the International Circulation of Visual and Auditory Materials of an 
Educational, Scientifi c and Cultural Character (“Beirut Agreement”)49 and the 
1950 Agreement on the Importation of Educational, Scientifi c and Cultural 
Materials (“Florence Agreement”).50 Both agreements aimed at removing 
economic obstacles to the free circulation of ideas based on rapid technological 
progress. It is important to note that, as an interesting precedent of comity 
between international organizations, UNESCO submitted the draft  Florence 

44 See J.H. Jackson, World Trade and the Law of GATT, 1969, 293; see also D.A. Irwin, P.C. 
Mavroidis and A.O. Sykes, Th e Genesis of the GATT, 2008, 140 (mentioning the example of 
the New Zealand fi lm hire tax as another reason to support the exemption of cinematograph 
fi lms from national treatment).

45 See generally H. Mosler, “General Principles of Law”, in R. Bernhardt (ed.), Encyclopaedia 
of Public International Law, Vol. 7, 1984, 89 and (mainly) 92–3.

46 An early account of the dual nature of fi lms is given in the statement “par ailleurs, le cinéma 
est une industrie”; see A. Malraux, L’esquisse d’une psychologie du cinéma, 1939.

47 See, e.g., T. Cottier, “Die völkerrechtlichen Rahmenbedingungen der Filmförderung in der 
neuen Welthandelsorganization WTO-GATT”, 38 Z.U.M. 749, 751 (1994).

48 See Neuwirth, supra note 7; See also D. Beppu, “When Cultural Value Justifi es 
Protectionism: Interpreting the Language of the GATT to Find a Limited Cultural Exception 
to the National Treatment Principle”, 29 Cardozo L. Rev. 1765 (2008).

49 Agreement for Facilitating the International Circulation of Visual and Auditory Materials of 
an Educational, Scientifi c and Cultural Character, 10 December 1948, 197 U.N.T.S. 3.

50 Agreement on the Importation of Educational, Scientifi c and Cultural Materials, with 
Annexes A, B, C, D and E and Protocol annexed, 22 November 1950, 131 U.N.T.S. 25 (1952); 
see also the Protocol to the Agreement on the Importation of Educational, Scientifi c and 
Cultural Materials, 26 November 1976, 1259 U.N.T.S. 3 (1982).
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Agreement for comments and revision to a working group of the Contracting 
Parties of the GATT.51

Th e confi rmation of the ever continuing tension between dynamic 
technological innovations on the one hand, and culture and trade confl icts 
exemplifi ed in Article  IV GATT as a tentative regulatory eff ort to reconcile 
culture and trade concerns on the other, occurred with the worldwide rise of 
international television programmes through satellite broadcasting. Th e central 
question was whether television fell within the scope of Article  IV GATT and 
thus whether it must be qualifi ed as a good, or as a service, falling outside the 
scope of the GATT regime. For this purpose, a working group was established in 
which the United States, advocating the applicability of the GATT to television 
programmes, faced resistance from France and other Contracting Parties.52 In 
the end, no agreement was reached and the problem was merely left  for a later 
date in the history of culture and trade confl icts.

Th e confl ict over the treatment of television programmes and audiovisual 
services arose again during the fi nal phase of the Uruguay Round negotiations 
(1986–93) and was centred on the idea of an exception culturelle, advocated 
mainly by France, the European Union and Canada and radically opposed by 
the United States. Th e controversy arose with regard to the former disagreement 
between the United States and Canada during the negotiations for the Canada-
United States Free Trade Agreement (“CUSFTA”),53 and the United States and 
the European Union with the adoption of the Television Without Frontiers 
Directive in 1989.54 Altogether, the diff erence in the position of these countries 
almost derailed the successful creation of the World Trade Organization (WTO) 
in 1994.55 Ultimately, the successful creation of the WTO was only made 
possible by a compromise, known as the so-called “agreement to disagree”.56 Th e 

51 See UNESCO, A Guide to the Operation of the Agreement on the Importation of Educational, 
Scientifi c and Cultural Material, 4th ed., 1969, 5.

52 GATT, “Application of GATT to International Trade in Television Programmes”, L/1615 
(16  November 1961); GATT, “Application of GATT to International Trade in Television 
Programmes”, L/1646 (21 November 1961); GATT, “Working Party on Application of GATT 
to International Trade in Television Programmes”, L/1686 (18  December 1961); GATT, 
“Application of GATT to International Trade in Television Programmes – Report of the 
Working Party”, L/1741 (13 March 1962); GATT, “Application of GATT to International Trade 
in Television Programmes – Revised United States Draft  Recommendation”, L/1908 
(10  November 1962); GATT, “Application of GATT to International Trade in Television 
Programmes – Proposal by the Government of the United States”, L/2120 (18 March 1964).

53 See Canada-United States Free-Trade Agreement, 4 October 1988, 27 I.L.M. 281.
54 See Council Directive 89/552/EEC on the Coordination of Certain Provisions Laid Down by 

Law, Regulation or Administrative Action in Member States Concerning the Pursuit of 
Television Broadcasting Activities, 3 October 1989, OJ 1989 L 298/23.

55 See e.g. J. Croome, Reshaping the World Trading System: A History of the Uruguay Round, 
1995, 376; I. Bernier, “Cultural Goods and Services in International Trade Law”, in D. 
Browne, ed., Th e Culture/Trade Quandary – Canada’s Policy Options, 1998, 108, 127.

56 “Agreement to disagree” is an expression apparently used by both the trade representatives of 
the US (Mickey Kantor) and of the EU (Sir Leon Brittan) in a joint press conference in the fi nal 
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compromise allowed WTO Members greater fl exibility with regard to their 
sectoral commitments under the newly established General Agreement on Trade 
in Services (“GATS”).57

Th e truce in the form of this “agreement to disagree” only lasted for a few 
years and new fuel was added to the fl ames with the Panel Report rendered in 
the Canada Periodicals Case, i.e. a trade dispute between the US and Canada 
over Canadian measures aff ecting the importation of split-run periodicals into 
Canada.58 In its ruling, the Panel, which was later confi rmed by the Appellate 
Body, held Canada responsible for an infringement of its trade obligations based 
on domestic measures aimed at supporting Canada’s magazine industry, with a 
view to safeguarding and promoting its cultural identity. En passant, the Panel 
also noted that “cultural identity was not at issue here”.59 Although the Panel’s 
statement was widely consistent with trade rules established under the WTO, the 
ruling did very little to address the central problem of the present trading 
regime, namely its general incapability to address various trade-related concerns, 
such as cultural or other concerns raised under the so-called “trade linkage 
debate”. Th e ruling in the Canada Periodicals case is therefore crucial for culture 
and trade confl icts because it established a global precedent displaying the felt 
vulnerability of WTO Member’s national measures aimed at cultural identity 
and cultural diversity. In this way, as later protests against a Multilateral 
Agreement on Investment (“MAI”) as well as ministerial meetings in Seattle and 
Cancun confi rmed, it nurtured a growing resistance in the world against a form 
of globalization which is perceived as predominantly focusing on trade 
liberalization (negative integration) without introducing the adequate 
accompanying measures in order to account for potential structural problems 
and fi nancial losses (positive integration).60

Following the ruling in the Canada Periodicals case, awareness of and eff orts 
to advocate for greater cultural diversity intensifi ed around the globe. As a result, 
a series of documents addressing the issue were prepared which, by and large, 
promoted the adoption of a legally binding document for cultural diversity.61 

stages of the Uruguay Round negotiations; see L. Elliott and E. Luce, “US and Europe Clear 
Obstacles to GATT Deal”, Th e Guardian (London) 1 (15 December 1993); E. Luce, “Th e Deal: 
High Price of Accord in Services Package”, Th e Guardian (London) 12 (15 December 1993).

57 General Agreement on Trade in Services,15 April 1994, 33 I.L.M. 1168, Annex 1B.
58 Panel Report, supra note 11.
59 Id., §5.45.
60 See generally R. Dattu, “A Journey from Havana to Paris: Th e Fift y-Year Quest for the Elusive 

Multilateral Agreement on Investment”, 24 Fordham International Law Journal 275 (2000); 
D.K. Das, “Debacle at Seattle: Th e Way the Cookie Crumbled”, 34 J. World T. 181 (2000); F. 
Roche, “Que reste-t-il de l’exception culturelle après Seattle?”, 258 Regards sur l’actualité 13, 
13–5 (2000).

61 See, e.g., International Network for Cultural Diversity, “Draft  Convention on 
Cultural Diversity”, available at www.incd.net/.html (last visited 2  February 2012); See 
Universal Declaration on Cultural Diversity, 2  November 2001, available at http://portal.
unesco.org/en/ev.php-URL_ID=13179&URL_DO=DO_TOPIC&URL_SECTION=201.html 
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An important matter regarding the feasibility of such an instrument was the 
question of fi nding a competent international organization for its negotiation, 
adoption and administration. Proposals included UNESCO and the WTO as 
well as a possible third way, consisting either of a combined approach of mutual 
cooperation between the two, or the creation of an entirely new international 
body.62 Even within the WTO, in light of the imminent services negotiations, a 
background note and several communications dealt with this question.63 Th eir 
content and the better preparation of the complex issue of cultural goods and 
services raised expectations that – in contrast to the Uruguay Round – the next 
round would lead to a fruitful and mutually acceptable solution of the confl ict. 
Nonetheless, despite the debate within the WTO and good reasons for the 
involvement of the WTO, arguments tipped in favour of UNESCO, as the 
competent organization to address the problem. Hence, following the adoption 
of a non-legally binding Universal Declaration on Cultural Diversity (“Cultural 
Diversity Declaration”) in 2001, the General Conference of UNESCO decided in 
October 2003 based on a preliminary study64 that “the question of cultural 
diversity as regards the protection of the diversity of contents and artistic 
expressions shall be the subject of an international convention”.65

(last visited on 2 February 2012); The Cultural Industries Sectoral Advisory Group 
on International Trade (SAGIT), “An International Agreement on Cultural Diversity – A 
Model for Discussion” (September 2002), available at www.international.gc.ca/trade-
agreements-accords-commerciaux/assets/pdfs/sagit_eg.pdf (last visited 2 February 2012).

62 See, e.g., C. Carmody, “When ‘Cultural Identity was not at Issue’: Th inking About Canada – 
Certain Measures Concerning Periodicals”, 30 Law & Pol’y Int’l Bus. 231 (1999); T. Voon, 
Cultural Products and the World Trade Organization, 2007; R.J. Neuwirth, Th e Cultural 
Industries in International Trade Law: Insights from the NAFTA, the WTO, and the EU, 2006.

63 See WTO, Council for Trade in Service, “Audiovisual Services: Background Note by the 
Secretariat”, S/C/W/40 (15 June 1998); WTO, Council for Trade in Service, “Communication 
from the United States: Audiovisual Services”, S/C/W/78 (8 December 1998); WTO, Council 
for Trade in Service, “Communication from Israel: Review of Article II Exemptions / Replies 
to Questions Posed on Israel’s MFN Exemptions in the Area of Audiovisual Services in the 
Course of the Review of MFN Exemptions”, S/C/W/158 (10  July 2000); WTO, Council for 
Trade in Service, “Communication from the United States: Audiovisual and Related 
Services”, S/CSS/W/21 (18  December 2000); WTO, Council for Trade in Service, 
“Communication from Japan: Th e Negotiations on Trade in Services”, S/CSS/W/42 
(22 December 2000); WTO, Council for Trade in Service, “Communication from Canada: 
Canadian Initial GATS Sectoral/Modal/Horizontal Negotiating Proposals”, S/CSS/W/46 
(14 March 2001); WTO, Council for Trade in Service, “Communication from Switzerland: 
GATS 2000, Audio-visual Services”, S/CSS/W/74 (4 May 2001); WTO, Council for Trade in 
Service, “Communication from Brazil: Audiovisual Services”, S/CSS/W/99 (9 July 2001).

64 UNESCO, Executive Board, “Preliminary Study on the Technical and Legal Aspects 
Relating to the Desirability of a Standard-Setting Instrument on Cultural Diversity”, 166 
EX/28 (12 March 2003).

65 See UNESCO, General Conference, “Desirability of Drawing Up an International 
Standard-Setting Instrument on Cultural Diversity”, Resolution 32 C/34 (19  September – 
17 October 2003). See also UNESCO, General Conference, “Opportunité de l’elaboration 
d’un instrument normatif international concernant la diversité culturelle”, 32 C/52 (18  July 
2003).

P
R

O
EF

 1



Rostam J. Neuwirth

242 Intersentia

Aft er two years of negotiations the Convention on the Diversity of Cultural 
Expressions was adopted by the General Conference of UNESCO on October 20, 
2005 in Paris.66 On December 9, 2005 the then Director-General of UNESCO, 
Koïchiro Matsuura, and the then President of the General Conference, 
Ambassador Musa Bin Jaafar Bin Hassan, signed the text of the Convention on 
the Diversity of Cultural Expressions which certifi es the six language versions of 
the Convention, thus opening the path for its ratifi cation by Member States. Th e 
Convention on the Diversity of Cultural Expressions fi nally entered into force on 
March 18, 2007, following the deposit of the 30th instrument of ratifi cation. 
Generally, the entry into force of the new Convention sparked new hopes and 
expectations that fi nally the culture and trade debate had entered a new era. In 
trying to assess to what extent such expectations were fulfi lled, it is thus helpful 
to turn to subsequent developments in relation to the Convention on the 
Diversity of Cultural Expressions.

3. THE ‘CULTURE AND TRADE DEBATE’ AFTER 
THE ADOPTION OF THE CONVENTION ON 
THE DIVERSITY OF CULTURAL EXPRESSIONS

3.1. ELEMENTS OF CRITICISM OF THE CONVENTION ON 
THE DIVERSITY OF CULTURAL EXPRESSIONS

Th e brief chronology of milestones in the culture and trade debate has shown 
that the debate’s main legal focus before the adoption of the Convention on the 
Diversity of Cultural Expressions was on the question in which forum the issue 
could be best dealt with and, closely related to that, through which legal 
instruments the principal objectives could be best achieved.67 Finally, it was 
decided that UNESCO would be the competent forum to negotiate an 
international instrument on cultural diversity. During the negotiations, the 
strongest scepticism and fi erce resistance came from the US Government. Such 
resistance even led some observers to the conclusion that the US only joined 
UNESCO again aft er almost two decades of absence in order to either water it 
down to a ‘non-paper’ or to prevent its adoption from the outset.68 In addition 

66 Th e various stages in the negotiation history of the Convention are well documented. See, e.g., 
UNESCO, Executive Board, “Report of the Director-General on the Progress Achieved 
During the Th ird Session of the Intergovernmental Meeting of Experts on the Preliminary 
Draft  Convention on the Protection of the Diversity of Cultural Contents and Artistic 
Expressions”, 172 EX/20 (11 August 2005).

67 See especially Voon, supra note 62; Neuwirth, supra note 62.
68 See, e.g., “A Madrid, une Convention réaffi  rme la spécifi cité des biens culturels”, Le Monde 

(June 12, 2005) (writing that: “les Etat’s Unis crient au protectionnisme et ne manqueront pas, 
selon plusieurs représentants, de tenter d’amender la convention ou d’en atténuer les eff ets 

P
R

O
EF

 1



Th e Convention on the Diversity of Cultural Expressions 
and its Impact on the “Culture and Trade Debate”

Intersentia 243

to the resistance within UNESCO, the then US Secretary of State, Condoleezza 
Rice, circulated a letter to member governments expressing her “deep concern” 
with the draft  convention, denouncing its “ambiguous language”, and urging 
other Parties to postpone its adoption because it would, in her eyes, allow Parties 
to block further progress towards the global liberalization of trade and could be 
used by certain governments to restrict the free fl ow of information and suppress 
minority viewpoints.69 Th e US Government’s main criticism was made publicly 
accessible in an Analytical Sheet of the State Department, which recommended 
the revision of the draft  text because it argued that it was hastily draft ed, bearing 
the potential for an abusive interpretation with regard to the creation of new 
obstacles for the free exchange of goods, services and even agricultural products, 
which are susceptible of being considered linked to cultural expressions.70 
Shortly before the adoption of the Convention on the Diversity of Cultural 
Expressions, the US also proposed a list of proposals for amendments, which 
refl ects similar concerns principally regarding the relationship to other 
agreements.71 More precisely still, the US Ambassador to UNESCO, Louise V. 
Oliver, explaining the negative vote cast by the US, regarded the Convention on 
the Diversity of Cultural Expressions as “hastily draft ed”, “deeply fl awed” and 
expressed concern that it could be “misinterpreted, hindering the free fl ow of 
ideas by word and image and also aff ecting other areas, notably trade”.72 
Objectively, the US criticism of the Convention on the Diversity of Cultural 
Expressions, according to which the vagueness and ambiguity of the text literally 
invites governments to neglect due respect for human rights through the 
restriction of the free fl ow of information, the suppression of minority 
viewpoints and freedom of expression, must be dismissed as lacking substance. 
To view the Convention on the Diversity of Cultural Expressions as an invitation 
to such abusive practices requires indeed, as one journalist observed, a 
considerable dose of “bad faith”.73 Moreover, it must be remembered here that in 

juridiques, réfutant sa non-subordination a l’Organization mondiale du commerce (OMC)”); 
J. Altwegg, “Artenschutz für Schönes: Die Unesco spricht: Kultureller Protektionismus soll 
erlaubt sein”, Frankfurter Allgemeine Zeitung 35 (9 June 2005) (reporting that “Amerika war 
nach neunzehn Jahren Abwesenheit der Unesco wohl nur deshalb wieder beigetreten, weil es 
die Charta zu Fall bringen will”).

69 See A. Riding, “Next lone U.S. dissent: Cultural diversity pact”, Th e New York Times, E3 
(12 October 2005).

70 See Fiche analytique du département d’État sur le project de convention de 
l’UNESCO, supra note 4.

71 See Projét de Résolution (presenté par les États-Unis d’Amérique), 33C/COM.IV/DR.4 
(13 October 2005).

72 Explanation of Vote of the United States on the UNESCO Convention on the Protection and 
Promotion of the Diversity of Cultural Expressions – Statement by the US Ambassador to 
UNESCO, Louise V. Oliver, in U.S. Embassy Ottawa, Information Resource Center, 
Washington File (October 20, 2005) (on fi le with the author).

73 See J. Boileau, “Baroud d’honneur”, Le Devoir (12 October 2005), available at www.ledevoir.
com/ /10/ /92377.html (last visited 2 February 2012).
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bad faith most laws and international legal texts can be misinterpreted and 
applied in a way to deprive them from their intended meaning and purpose. 
Th erefore, it appeared more likely that the US opposition against the Convention 
on the Diversity of Cultural Expressions seemed to be driven by the fear of its 
implications for international trade in various goods and services, a topic to 
which we shall now turn.

3.2. THE IMPACT ON INTERNATIONAL TRADE

Th e hopes and expectations raised by the Convention’s entry into force met with 
more critical views of scholars who, based on a legal analysis of its legal text, had 
predicted a limited legal role of the Convention in the regulation of international 
trade.74 Most comments concurred in expressing serious concerns for the 
consistency of the international legal framework henceforth governing the 
regulation of cultural products. With titles like “Clash of Cultures”, 
“Counterbalance” or “United in Divergency”, the articles’ titles refl ected serious 
concerns about an ongoing bifurcation in the regulation of cultural products 
based on the division of competences between the separate regimes of UNESCO 
and the WTO.75 A closer look at single provisions of the Convention on the 
Diversity of Cultural Expressions, such as, notably, those on the relationship to 
other instruments (Articles 20–21), but also on the Dispute Settlement procedure 
provided by the Convention on the Diversity of Cultural Expressions (Article 25) 
in contrast to the WTO’s dispute settlement system, inevitably led to the 
conclusion that the Convention on the Diversity of Cultural Expressions would 
add little to mitigate the negative eff ects caused by the widening gap in the 
international regulation of cultural products. Even some of the most optimistic 
evaluations of the future of the Convention on the Diversity of Cultural 
Expressions merely concluded that it may only develop a legal value with regard 
to future trade negotiations, such as in the negotiation of regional trade 

74 See generally M. Hahn, “A Clash of Cultures? Th e UNESCO Diversity Convention and 
International Trade Law”, 9  Journal of International Economic Law 515 (2006); R.J. 
Neuwirth, “United in Divergency”supra note 59, 830 et seq.; T. Voon, “UNESCO and the 
WTO: A Clash of Cultures?”, 55 International and Comparative Law Quarterly 635 (2006); 
C.B. Graber, “Th e New UNESCO Convention on Cultural Diversity: A Counterbalance to 
the WTO?”, 9 J.I.E.L. 553 (2006); E. Brooks, “Cultural Imperialism vs. Cultural 
Protectionism: Hollywood’s Response to UNESCO Eff orts to Promote Cultural Diversity”, 5 
J. Int’l Bus. & L. 112 (2006); A. Khachaturian, “Th e New Cultural Diversity Convention 
and its Implications on the WTO International Trade Regime: A Critical Comparative 
Analysis”, 42 Tex. International Law Journal 191 (2006); see also J.H.B. Pauwelyn, “Th e 
UNESCO Convention on Cultural Diversity, and the WTO: Diversity in International Law-
Making?”, ASIL Insight (2005), available at www.asil.org/insights/2005/11/insights051115.
html (last visited 2 February 2012).

75 Id.
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agreements.76 Most authors agreed that its actual value would be symbolic and 
that its potential value lay in awareness building and infl uencing the political 
will of governments so as to render them more sensitive towards the issue of 
cultural diversity. Related publications focused on the negotiation history of the 
Convention on the Diversity of Cultural Expressions,77 and especially its role in 
the further fragmentation of international law.78 In other articles fears about 
the potential restrictive impact of the Convention on the Diversity of Cultural 
Expressions on trade in general and on the cross-border fl ow of cultural products 
in particular were voiced.79 Additional publications widely replicated or further 
supported the arguments of the initial comments and concerns.80 In sum, the 
various comments seemed to confi rm, that – to use the words of Professor Hahn 
– the Convention on the Diversity of Cultural Expressions had by no means put 
the debate to an end but had rather “re-started it”.81 Or in the words of Bruner, 
even aft er the adoption of the Convention on the Diversity of Cultural 

76 See, e.g., Neuwirth, supra note 59, at 846 (writing that due to Article 20, the Convention will 
only unfold legal eff ect pro futuro and will by no means have retroactive eff ects); but see 
Voon, supra note 74, at 16 (writing on the basis of general international law rules on 
successive treaties that the “UNESCO Convention could not modify rights or obligations of 
WTO Members under future WTO agreements”); see also L. Richieri-Hanania, Diversité 
culturelle et droit international du commerce, 2009, 325–31 (seeing the possibility that even in 
the case that both parties to a dispute before the WTO are parties to the Convention, the 
probability is high that the convention is not taking into account or that commercial 
considerations will prevails over cultural ones).

77 See Y. Donders, “Th e History of the UNESCO Convention on the Protection and Promotion 
of the Diversity of Cultural Expressions”, in H. Schneider and P. Van den Bossche (eds.), 
Protection of Cultural Diversity from a European and International Perspective, 2008, 1–30.

78 See J. Wouters and B. de Meester, “Th e UNESCO Convention on Cultural Diversity and 
WTO Law: A Case Study in Fragmentation of International Law”, 42 J. World T. 205 (2008); 
H. Ruiz Fabri, “Jeux dans la Fragmentation: la Convention sur la promotion et la protection 
de la diversité des expressions culturelles” 111 Revue Générale de Droit International Public 43 
(2007).

79 See E.H. Chiang, “Th e UNESCO Convention on the Protection and Promotion of the 
Diversity of Cultural Expressions: A Look at the Convention and Its Potential Impact on the 
American Movie Industry”, 6 Wash. U. Global Stud. L. Rev. 379 (2007); C. Balassa, 
“America’s Image Abroad: Th e UNESCO Cultural Diversity Convention and U.S. Motion 
Picture Exports”, at 16–8 (Paper Presented at a conference held in Washington, D.C. by the 
Curb Center for Art, Enterprise and Public Policy at Vanderbilt, on April 24, 2008).

80 Cf. C.M. Bruner, “Culture, Sovereignty, an Hollywood: UNESCO and the Future of Trade in 
Cultural Products”, 40  New York University Journal of International Law and Politics 351 
(2008); M. Burri-Nenova, “Trade and Culture: Making the WTO Legal Framework 
Conducive to Cultural Considerations”, 5 Manchester Journal of International Economic 
Law 2 (2008); C. Wright, “Reconciling Cultural Diversity and Free Trade in the Digital Age: 
A Cultural Analysis of the International Trade in Content Items”, 41 Akron Law Review 399 
(2008); I. Bernier, “Th e Unesco Convention on the Protection and Promotion of the 
Diversity of Cultural Expressions: A Cultural Instrument at the Junction of Law and Politics” 
(2008), available at www.diversite-culturelle.qc.ca//documents//du-droit_eng.pdf (last visited 
2 February 2012); R. Craufurd Smith, “Th e UNESCO Convention on the Protection and 
Promotion of the Diversity of Cultural Expressions: Building a New World Information and 
Communication Order?”, 1 International Journal of Communication 24 (2007).

81 M. Hahn, supra note 74, at 552.
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Expressions it was still appropriate to state that “pro-trade and protectionist 
voices in the trade and culture debate essentially speak past one another”.82 Even 
the most recent publications, already building on interesting insights in the early 
stages of the Convention’s implementation process, suggest that the latest culture 
and trade confl icts caused mixed feelings of either “amnesia” or “déjà vu”83, or 
qualifi ed the Convention on the Diversity of Cultural Expressions as a “hard 
legal instrument” with a “soft  legal content”.84 In total, even though the adoption 
of the Convention on the Diversity of Cultural Expressions outside the WTO 
framework could be considered to have provided the “second best choice”, it was 
still capable of providing an opportunity as much as a mandate to undertake 
eff orts of developing “better institutional ties with the WTO in order to increase 
the coherence between cultural and trade policies”.85 To what extent, however, 
such optimistic appraisal, according to which a window of opportunity has 
opened “for the Convention to be used as a point of reference when the defi nition 
of boundaries between trade and culture is discussed in future WTO trade 
negotiations or dispute settlement procedures”,86 became true must fi nally be 
evaluated in view of recent developments in the area of international trade law. 
Before turning to these events, however, the work of the main bodies of the 
Convention on the Diversity of Cultural Expressions shall be briefl y reviewed.

3.3. THE WORK OF UNESCO AND THE MAIN BODIES OF 
THE CONVENTION ON THE DIVERSITY OF 
CULTURAL EXPRESSIONS

Since its entry into force, the principal question relating to the Convention on 
the Diversity of Cultural Expressions has evolved and now focuses on the legal 
value of the Convention and its ability to lastingly infl uence the understanding 
and the legal governance of the relationship between culture and trade.87 In this 
respect, one indicator is the wide support that the Convention on the Diversity 
of Cultural Expressions received fi rst in the vote of adoption.88 Th is trend 

82 See Bruner, supra note 80, at 365.
83 See R.J. Neuwirth, “Th e ‘Culture and Trade Debate’ Continues: Th e UNESCO Convention 

in Light of the WTO Reports in China – Publications and Audiovisual Products: Between 
Amnesia or Déjà Vu?”, 44 J. World T. 1333 (2010).

84 See A. Vlassis, “La mise en oeuvre de la Convention sur la diversité des expressions 
culturelles Portée et enjeux de l’interface entre le commerce et la culture”, 42 Revue Études 
internationales 493, 495 (2011).

85 See R.J. Neuwirth, Th e Cultural Industries, supra note 68, at 513; Neuwirth, “‘United in 
Divergency’”, supra note 59, at 862.

86 See Graber, supra note 74, at 574.
87 See, e.g., G.C. Shaffer and M.A. Pollack, “Hard vs. Soft  Law: Alternatives, Complements, 

and Antagonists in International Governance”, 94 Minnesota Law Review 706, 767–773 
(2010); Vlassis, supra note 84.

88 See supra note 3.

P
R

O
EF

 1



Th e Convention on the Diversity of Cultural Expressions 
and its Impact on the “Culture and Trade Debate”

Intersentia 247

continued in the support the Convention on the Diversity of Cultural 
Expressions received following its adoption, which is refl ected in the relatively 
short time period between the date of adoption of the Convention on the 
Diversity of Cultural Expressions on October 20, 2005 to its entry into force 
three months aft er the date of deposit of the 30th instrument of ratifi cation which 
was on March 18, 2007. As of January 1, 2012 the Convention on the Diversity of 
Cultural Expressions has been ratifi ed (or accepted, accessed or approved) by a 
total number of 118 states plus the European Union as the only regional 
economic integration organization.89 It is interesting to note that Australia and 
Nicaragua, which originally voted against or abstained from the vote, have in the 
meantime acceded to or ratifi ed the Convention on the Diversity of Cultural 
Expressions. Th e large number of ratifi cations indicates a generally strong 
support for the Convention on the Diversity of Cultural Expressions except for a 
few countries like the United States, Japan, and Russia, in terms of size, and for 
the Arab and Asian region, in terms of a balanced geographical support. It is 
reported that at present fi ve more Member States (Bahrain, Colombia, Indonesia, 
Th ailand and Turkey) are pursuing the ratifi cation of the Convention on the 
Diversity of Cultural Expressions but the goal is to attract a minimum of 140 
parties to the Convention on the Diversity of Cultural Expressions by the end of 
2013.90 Th e existing strong support, however, may be misleading in terms of 
being an indicator for a convergence between cultural and trade-related 
concerns. Th is is oft en because policy coherence within national governments, 
especially such as between the respective ministries of trade and commerce, on 
the one hand and cultural aff airs on the other, is lacking. Moreover, policy 
initiatives in this fi eld are oft en more based on the dedication of one individual 
rather than being the focus of a formal policy objective supported by the 
respective ministry or government. In the short term, it will be interesting to 
observe how newly admitted WTO Members, notably such as the Russian 
Federation, bringing WTO Membership to 157 countries,91 will address the 
Convention on the Diversity of Cultural Expressions and eventually infl uence or 
enhance the coherence between cultural and trade policies in the long term.92

89 UNESCO, “Th e Convention for the Protection and Promotion of the Diversity of Cultural 
Expressions”, available at http://portal.unesco.org//.asp?=31038&=E (last visited 2 February 
2012) (proving a list of the parties to the convention).

90 UNESCO, Intergovernmental Committee, “Secretariat’s Report of Activities 2011”, 
CE/11/5.IGC/213/INF.3, at 2 (27 November 2011).

91 Pending the respective ratifi cation procedures, the most recent accessions to the WTO 
include Samoa, Montenegro, and the Russian Federation; see WTO Press Release, 
“Ministerial Conference approves Russia’s WTO membership” (16 December 2011), available 
at www.wto.org//_e/_e/_rus_16dec11_e.htm (last visited 2  February 2012); WTO Press 
Release, “WTO membership of Montenegro and Samoa approved” (17  December 2011), 
available at www.wto.org//_e/_e/_wsm_17dec11_e.htm (last visited 2 February 2012).

92 As of 1 January 2012, only Montenegro is a Member of the UNESCO Convention. As for the 
future practice of the Russian Federation, see, as a possible indicator, the Address by H.E. Ms 
Eleonora Valentinovna Mitrofanova, Chairperson of the Executive Board of UNESCO, 
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As a second criterion, it is useful to look at the work of UNESCO as the host 
organization and the central bodies created by the Convention on the Diversity 
of Cultural Expressions. Until now the Conference of Parties (i.e. the plenary 
body of the Convention) has met in three ordinary sessions which were mainly 
devoted largely to procedural or organizational issues, such as the adoption of 
the rules of procedure, the distribution of seats and the election of the members 
of the Intergovernmental Committee (IGC).93 So far, the IGC, which is 
composed of 24 State Party members, elected for four years by the Conference of 
Parties, has met in fi ve ordinary and two extraordinary sessions.94 Th e centre of 
activities of these bodies can be described as being devoted to procedural issues 
and increasing the visibility of the Convention. In terms of visibility, the 
Convention on the Diversity of Cultural Expressions has triggered several 
initiatives, such as the organization of the U-40 World Forum by the German 
Commission for UNESCO.95 Generally initiatives aimed at raising the visibility 
of the Convention on the Diversity of Cultural Expressions are in principal 
laudable, but as was feared, it is in accordance with the institutional rift  between 
culture and trade at the national as well as international level that their impact is 
limited in terms of mainly reaching out to the cultural epistemic communities 
while not extending to their trade-related counterparts. Or else, the growing 
awareness about the diversity of cultural expressions in international law has 
perhaps even had the eff ect of strengthening divergent positions rather than 
mediating between them.

Permanent Delegate of the Russian Federation to UNESCO, at the occasion of the Celebration 
of the Tenth Anniversary of the Universal Declaration on Cultural Diversity on 2 November 
2011, stressing the active role the Russian Federation played among other partners in making 
a substantive contribution to the elaboration and implementation of the principles of the 
Declaration on Cultural Diversity; See Permanent Delegation of the Russian 
Federation with UNESCO, “Address by H.E. Ms Eleonora Valentinovna Mitrofanova, 
Chairperson of the Executive Board of UNESCO, Permanent Delegate of the Russian 
Federation to UNESCO” (2 November 2011), available at www.unesco.mid.ru/pr_e_73.html 
(last visited 2 February 2012).

93 See UNESCO, “Conference of Parties”, available at www.unesco.org//en/culture//cultural-
diversity/cultural-expressions/meetings/conference-of-parties/ (last visited 2 February 2012) 
(providing links to the Conference of Parties 1st Ordinary Session (18–20  June 2007), 2nd 
Ordinary Session (15–16 June 2009), and 3rd Ordinary Session (14–15 June 2011)).

94 See UNESCO, “Intergovernmental Committee”, available at www.unesco.org//en/culture//
cultural-diversity/expressions/// (last visited 2  February 2012), providing links to the 1st 
Ordinary Session (10–13 December 2007); 2nd Ordinary Session (8–12 December 2008); 3rd 
Ordinary Session (7–11 December 2009); 4th Ordinary Session (29 November – 3 December 
2010); 5th Ordinary Session (5–7  December  2011); 1st Extraordinary Session (24–27  June 
2008); 2nd Extraordinary Session (23–25 March 2009).

95 See German Commission for UNESCO, “U40-World Forum ‘Cultural Diversity 2030’”, 
available at www.unesco.de/ .html?&L=1 (last visited 2  February 2012). See also A. Sekhar 
and A. Steinkamp (eds.), Mapping Cultural Diversity – Good Practices from Around the 
Globe: A Contribution to the Debate in the Implementation of the UNESCO Convention on the 
Protection and Promotion of the Diversity of Cultural Expressions, 2009, available at www.
unesco.it/ _fi lesDIVERSITAculturale/_DUK.pdf (last visited 2 February 2012).
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In line with the framework provided by the Convention on the Diversity of 
Cultural Expressions, so far UNESCO and the convention’s central bodies have 
hardly produced any substantive and concrete legal results which may contribute 
to open questions concerning the future treatment of the cultural industries and 
the protection and promotion of the diversity of cultural expressions. For 
UNESCO as a whole this means that there still appears to reign internal 
confusion concerning its own work and in particular the legal links between the 
various conventions adopted under its aegis, notably such as between the 
Convention on the Diversity of Cultural Expressions, the 2003 Convention for 
the Safeguarding of the Intangible Cultural Heritage and the 1972 the World 
Cultural Heritage Convention.96 More generally still, it appears that in its 
administrative practice, UNESCO is still clinging to an understanding of 
international law and relations which – driven by a great number of 
technological, societal as well as geopolitical changes – has become widely 
obsolete.97 As far as the bodies of the Convention on the Diversity of Cultural 
Expressions are concerned, the only concrete results that are noteworthy are the 
adoption of operational guidelines. As the terminology states, these guidelines 
provide an interpretative tool and serve to put the Convention and its content 
into practice and action. Nonetheless, the precise legal status of these guidelines 
and their exact legal eff ect on the parties to the Convention remain unclear.98 So 
far, guidelines have been adopted for measures to promote and protect cultural 
expressions (Articles 7, 8, and 17), for information sharing and transparency 
(Article 9), for education and public awareness (Article 10), on the role and 
participation of civil society (Article 11), on the integration of culture in 
sustainable development (Article 13), on cooperation for development 
(Article 14), on partnerships between and within the public and private sectors 
and non-profi t organizations (Article 15), on preferential treatment for 
developing countries (Article 16), on the use of the resources of the International 
Fund for Cultural Diversity (“IFCD”) (Article 18) and the exchange, analysis and 
dissemination of information (Article 19).99 Th e Conference of Parties has also 

96 My question in this regard posed to Ms. Galia Saouma-Forero (Director of the Division of 
Cultural Expressions and Creative Industries, UNESCO), on 12 June 2009, in the context of 
the U40-World Forum 2009 organized by the German UNESCO Commission, remained 
unanswered.

97 See, e.g., the “Text of Statement by U.S. on its Withdrawal from UNESCO”, Th e New York 
Times, A10 (20 December 1984); EU-Position on the reform and development of UNESCO, 
15  December 1999, available at www.unesco.org////eu_reform_en.shtml (last visited 
2 February 2012) (providing some early criticism of UNESCO).

98 Most likely, these operational guidelines can be considered as soft  law instruments which 
have a limited binding eff ect on the subjects adopting or declaring them. In the present 
context, however, their legal eff ect is even more limited since most of the provisions of the 
(legally binding) Convention, which they serve to clarify, are equally devoid of “hard” legal 
rights and obligations. Th anks are due to Yvonne Donders for pointing this question out.

99 See UNESCO, Conference of the Parties, Operational Guidelines (June 2009), available at 
www.unesco.org/new/en/culture/themes/cultural-diversity/diversity-of-cultural-
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explicitly decided not to adopt such guidelines on international cooperation 
(Article 12).100 It is also noteworthy that no operational guideline has been 
adopted on Articles 20 and 21 of the Convention on the Diversity of Cultural 
Expressions. Since these articles deal with the relationship to other instruments 
and especially to other treaties, they must be considered as the most important 
provisions of the Convention on the Diversity of Cultural Expressions vis-à-vis 
the realm of international trade. For this reason it is highly regrettable that yet 
another opportunity to clarify the opaque legal relationship between the 
Convention on the Diversity of Cultural Expressions and the agreements 
administered by the WTO was missed. Instead, the IGC asked the Secretariat to 
prepare preliminary draft  operational guidelines governing the use of an 
emblem to be designed for the Convention on the Diversity of Cultural 
Expressions.101

Generally, these guidelines are certainly useful in clarifying the meaning of 
some of the provisions laid down in the Convention on the Diversity of Cultural 
Expressions, but do little to make concrete the legal aspects of the steps to be 
taken. Th e sole exception here is perhaps the International Fund for Cultural 
Diversity, which has so far received about $5 million USD.102 Th e amount may 
appear generous considering that contributions are voluntary. In relation to the 
overall revenues generated by the cultural industries or only some of its sectors 
in world trade,103 or the box offi  ce results of a single movie, such as Avatar,104 it 
must, however, be dismissed as irrelevant for being capable of mitigating some 
negative consequences associated with global trade in cultural products. In spite 
of the fact that so far the Intergovernmental Committee approved 17 projects to 
be implemented in 17 developing countries for a total of $1.3 million USD in 

expressions/the-convention/operational-guidelines/ (last visited 2 February 2012).
100 See UNESCO, Conference of Parties, “Approval of the Operational Guidelines for the 

Implementation of the Convention and Future Activities of the Committee”, CE/09/2 
CP/210/7, at 3 §5 (30  March 2009), 3(5), available at http://unesdoc.unesco.
org//0018/001826/182661E.pdf (last visited 2 February 2012).

101 See UNESCO, Intergovernmental Committee, “Fift h Ordinary Session – Decisions”, 
CE/11/5.IGC/213/Dec., at 9 (7 December 2011).

102 As of January 1, 2012, the total amount of contributions to the International Fund for 
Cultural Diversity (IFCD) received is US$ 5,137,957.41. See, available at UNESCO, 
“Contributions to the IFCD”, available at www.unesco.org/new//culture//diversity/
expressions// (last visited 2 February 2012).

103 Th e Motion Picture Association of America (MPAA) reports “that worldwide box offi  ce for all 
fi lms released in each country around the world reached $31.8 billion in 2010, up 8% over 
2009’s total, boosted by box offi  ce increases in markets outside the U.S./Canada”. See MPAA, 
“Th eatrical Market Statistics 2010”, 3, available at www.mpaa.org//93bbeb16–0e4d-4b7e-
b085–3f41c459f9ac.pdf (last visited 2 February 2012).

104 See, e.g., E. Smith, “‘Avatar’ Opens Strongly, in Test for Industry – James Cameron’s 3-D 
Sci-Fi Movie, a Costly Bet on New Film-Making Technology, Takes in $232.2 Million 
Globally”, Wall Street Journal (Eastern edition) B.6 (21 December 2009) (reporting that the 
fi lm “Avatar” grossed $73 million on its opening weekend in North America alone).
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funding,105 it is in view of the disparity between the volume of the fi lm industry 
and the donations to the fund that it remains unlikely that the Fund will play a 
signifi cant role in supporting “cooperation for sustainable development and 
poverty reduction in order to foster the emergence of a dynamic cultural sector 
in developing countries” as set forth by the guidelines.106 Unfortunately, this is 
also likely to hold true for the residual objectives or actions mentioned in the 
guidelines, such as the one on partnerships between and within the public and 
private sectors and non-profi t organizations.

Th e only truly trade-related guideline is the one on preferential treatment 
(Article 16), which lays out the following objective:

Developed countries shall facilitate cultural exchanges with developing countries by 
granting, through the appropriate institutional and legal frameworks, preferential 
treatment to artists and other cultural professionals and practitioners, as well as 
cultural goods and services from developing countries.107

Th e issue of preferential treatment for developing countries or “special and 
diff erential treatment” as it is known in WTO jargon, however, is the subject of a 
great number of detailed provisions in the agreements covered by the WTO.108 It 
is therefore clearly a so-called “trade matter” falling within the competence of 
the WTO which is also explained by the operational guidelines’ emphasis on its 
“trade dimension” which is set out as follows:

3.4.1 Multilateral, regional and bilateral frameworks and mechanisms belonging to 
the fi eld of trade can be used by Parties to implement preferential treatment in the 
fi eld of culture.
3.4.2 Parties to the Convention that have concluded multilateral, regional and/or 
bilateral trade agreements may take into account the provisions of these agreements 
and the respective mechanisms provided by them with a view to off ering preferential 
treatment in favour of developing countries within the meaning of Article 16.

105 See UNESCO, “17 New Projects Get Funding From the IFCD”, available at www.unesco.org//
en///diversity/expressions/international-fund/ (last visited 2 February 2012).

106 See UNESCO, Conference of the Parties, Operational Guidelines on the Use of the 
Resources of the International Fund for Cultural Diversity (Article  18 of the Convention) 
(June 2009), available at www.unesco.org/new/fi leadmin/MULTIMEDIA/HQ/CLT/pdf/
Conv2005_DO_Art_18_EN.pdf (last visited 2 February 2012).

107 See Convention on the Diversity of Cultural Expressions, supra note 2, Article 16. Th is article 
is further developed in UNESCO, Conference of the Parties, Operational Guidelines on 
Preferential Treatment for Developing Countries (Article 16 of the Convention) (June 2009), 
available at www.unesco.org/new/fi leadmin/MULTIMEDIA/HQ/CLT/pdf/Conv2005_DO_
Art_16_EN.pdf (last visited 2 February 2012).

108 See WTO, Committee on Trade and Development, “Implementation of Special and 
Diff erential Treatment Provisions in WTO Agreements and Decisions”, WT/COMTD/W/77 
(25 October 2000).
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3.4.3 When making use of such frameworks and provisions for preferential 
treatment, Parties shall take into account the relevant provisions of the Convention, 
pursuant to its Article 20.

Th e reference to Article 20 of the Convention on the Diversity of Cultural 
Expressions in the last paragraph shows again that legally, the provision on 
preferential treatment is at its best the expression of political will and bears no 
relevance for the regulation of trade in cultural products between developing 
and developed countries. Generally and as mentioned before, the adequacy of 
the developing-developed country terminology to address the problems 
underlying the culture and trade debate is more than questionable, both from a 
cultural perspective as well as from an economic perspective.109 Even from a 
merely economic perspective, the distinction needs to be better 
operationalized.110 Certainly, the recognition of the combination of trade and 
cultural dimensions in this context is more useful, which the operational 
guidelines describe as follows:

3.5.1 Parties may develop and implement specifi c agreements bringing together trade 
and cultural dimensions which concern notably cultural goods and services, and/or 
artists and other cultural professionals and practitioners (e.g. Florence Agreement 
and its Nairobi Protocol).

Th e recognition of the dual nature of cultural products in this place, however, is 
merely the repetition of the content of the Convention on the Diversity of 
Cultural Expressions and brings no additional clarity on the question of how to 
implement this recognition in the regulatory framework. In sum, the activities 
of UNESCO and the bodies created by the Convention on the Diversity of 
Cultural Expressions merely clarify further the provisions contained in the text 
of the Convention. From a legal perspective, they change or make concrete little 
or nothing due to the failure to create “hard” legal instruments and remedies. It 
appears, even, that the debate in UNESCO disregards some crucial points raised 
in the debate by scholars, to which we shall now turn for further insights into the 
value of the Convention on the Diversity of Cultural Expressions.

109 See R.J. Neuwirth, “A Constitutional Tribute to Global Governance: Overcoming the 
Chimera of the Developing-Developed Country Dichotomy”, European University Institute 
(EUI) Working Paper LAW 2010/20 (2010).

110 See A. Mitchell and T. Voon, “Operationalizing Special and Diff erential Treatment in the 
WTO: Game Over?”, 15 Global Governance 343 (2009).
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 4. “MOMENTS OF TRUTH”: THE CONVENTION 
ON THE DIVERSITY OF CULTURAL 
EXPRESSIONS PUT INTO PRACTICE

4.1. THE WTO DISPUTE SETTLEMENT BODY AND CHINA 
– AUDIOVISUAL ENTERTAINMENT PRODUCTS

A fi rst important indicator for possible progress made in the culture and trade 
debate was provided by the emergence of two related disputes brought before the 
WTO Dispute Settlement System by the US Government against China. Before 
panels were formally established, predictions on the possible legal impact of the 
Convention on the Diversity of Cultural Expressions on trade disputes were 
based on speculations drawn from the legal analysis of the text of the Convention 
on the Diversity of Cultural Expressions, and in particular its Articles 20 and 
21.111 Th e time of uncertainty was fi nally over when in China – Measures 
Aff ecting Trading Rights and Distribution Services for Certain Publications and 
Audiovisual Entertainment Products (China – Publications and Audiovisual 
Products), a WTO Panel and later the Appellate Body were called to decide on 
the consistency of a wide range of Chinese laws and regulations with China’s 
obligations under the WTO agreements and its Accession Protocol.112 Th us, the 
case established an important legal precedent, primarily because it was the fi rst 
prominent “culture and trade case” since the Canada Periodicals case.113 
Secondly, it is important from a regulatory perspective because the case covered 
not only a single sector of the cultural industries but combined almost all of 
them. Th is confi rmed the continuous trend of the convergence of the various 
sectors of the cultural industries in the past as well as an overall increase in the 
complexity of trade regulation. Th ird, it is also interesting because it involves 
China, one of the largest trading powers, a recent WTO Member, and the world’s 
most populated country with great cultural diversity, and one of the world’s 
oldest civilizations.114 Th is is important as the context in which the case is set also 

111 See also H. Gao, “Th e Mighty Pen, the Almighty Dollar, and the Holy Hammer and Sickle: 
An examination of the confl ict between trade liberalization and domestic cultural policy 
with special regard to the recent dispute between the US and China on restrictions on certain 
cultural products”, 2 Asian Journal of WTO & International Health Law and Policy 313, at 337 
(2007) (predicting that the “Convention might not be of much use to China aft er all”).

112 See Panel Report, supra note 10; Appellate Body Report, supra note11.
113 See Panel Report, supra note 11; Appellate Body Report, supra note 11; See also Japan – 

Measures Concerning Sound Recordings, “Notifi cation of a Mutually-Agreed Solution”, 
WT/DS28/4 – IP/D/1/Add.1 (5  February 1997) and WT/DS42/4-IP/D/4/Add.1 (17  November 
1997); Turkey – Taxation of Foreign Film Revenues, “Notifi cation of Mutually Agreed 
Solution”, WT/DS43/3-G/L/177 (24 July 1997).

114 See generally Heng Wang, “What do Trading Rights and General Exceptions Mean for 
China? Some Observations of China-Audiovisual Services”, 12  Gonzaga Journal of 
International Law 3 (2009).
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has some critical repercussions for the debate. Most important of all, it is the fi rst 
major case in international trade dealing with cultural products since the entry 
into force of the Convention on the Diversity of Cultural Expressions.

To briefl y lay out the context and background of the case, China entered the 
WTO on December 11, 2001 and, unlike the US, it also ratifi ed the Convention 
on the Diversity of Cultural Expressions as the 44th country to do so on January 
30, 2007. Th e background of the dispute was found in both fi erce competition 
but also a close economic interconnection between the two countries, which is 
characterized by a soaring trade defi cit on the side of the US. Th e escalating US 
trade defi cit115 in general and with China in particular is linked to the fact that 
the cultural industries are one of the top sources for revenue for the US. Th is link 
helps to explain the reason for the simultaneous request for the establishment of 
a Panel in this and in a second dispute (China – Intellectual Property Rights) in 
2007.116 Both cases contain complaints by the US against a content review system 
established by China. Th e fi rst case concerns barriers to trade in cultural 
products throughout the customs territory of China while the second was set in 
the context of copyright protection and enforcement. Th e US motivation in both 
cases appears to have been driven by the calculus that the contested measures 
were responsible for huge fi nancial losses to the involved US industries. Th e 
second case was decided fi rst, namely in January 2009 and resulted in the Panel’s 
fi nding that Chinese copyright law was indeed inconsistent with China’s 
international trade obligations.117 It was particularly a provision in the Chinese 
copyright law which “denied works, the publication and/or dissemination of 
which are prohibited by law” the protection of copyright that was found to be 
inconsistent.118 According to the Panel, this included the class of works that 
failed content review and, to the extent that they constituted copyright works, 
the deleted portions of works edited to satisfy content review but not works that 
were never submitted due to awaiting results of content review in China.119 With 
regard to content review, which in contrast to the economic right of copyright 
protection pursues a cultural objective, the Panel emphasised that “the United 
States’ claim did not challenge China’s right to conduct content review” and that 
“the Panel’s fi ndings do not aff ect China’s right to conduct content review”.120 For 

115 See, e.g., D.M. Dickson, “September trade gap widened 18.2 percent”, Th e Washington Times 
1 (14 November 2009) (reporting that the “trade defi cit with China is on track to exceed $200 
billion this year for the fi ft h year in a row”).

116 Panel Report, “China – Measures Aff ecting the Protection and Enforcement of Intellectual 
Property Rights”, WT/DS 362/R (26  January 2009); see also R.J. Neuwirth, “Der WTO-
Bericht zu China – Measures Aff ecting the Protection and Enforcement on Intellectual 
Property Rights: ein Kommentar” 58  Gewerblicher Rechtsschutz und Urheberrecht, 
Internationaler Teil 367 (2009).

117 Panel Report, supra note 117, §8.1.
118 Id., §7.1.
119 Id., §7.103.
120 Id., §7.144.
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the residual claims relating to customs measures and thresholds in its criminal 
law, the Panel cleared China from allegations of inconsistency.121 In this case, no 
mention of or reference to the Convention on the Diversity of Cultural 
Expressions was made. On March 19, 2010, China notifi ed that it had 
implemented the recommendations made by the DSB and since then no 
compliance proceedings have been initiated.122

Th e China – Publications and Audiovisual Products case was closely 
connected to the fi rst case as it concerned the cultural industries as the major 
copyright industries and, in particular, certain Chinese measures aff ecting the 
market access and distribution.123 It also featured a tension between the 
economic impact of certain measures in relation to the public interest and 
cultural goals. Although consultations were requested simultaneously, the China 
– Publications and Audiovisual Products case took considerably longer to decide 
(apparently due to problems related to the translation of the Chinese laws as well 
as their volume refl ected in the 500 page total). Th e case was also appealed by 
both parties.124 In sum, the US claimed the inconsistency of a total of 17 Chinese 
measures regulating activities relating to the importation and distribution of 
various cultural industries, such as reading materials (for example, books, 
newspapers, periodicals, electronic publications); audiovisual home 
entertainment (“AVHE”) products (for example, videocassettes, video compact 
discs, digital video discs (DVDs)); sound recordings (for example, recorded 
audio tapes); and fi lms for theatrical release.125 Th e alleged inconsistencies were 
based on China’s obligations under the WTO Accession Protocol, Article  III:4 
GATT and Article XVI and XVII GATS.

During the proceedings before the Panel, China emphasised the special, i.e. 
dual nature of cultural goods, and tried to justify the contested measures by 
invoking the Convention on the Diversity of Cultural Expressions as well as the 
Cultural Diversity Declaration.126 In the view of the Panel, however, China failed 
to note that the Convention on the Diversity of Cultural Expressions expressly 
provides the following:

Nothing in this Convention shall be interpreted as modifying the rights and 
obligations of the parties under any other treaties to which they are parties.” In any 
event, nothing in the text of the WTO Agreement provides an exception from WTO 

121 Id., §§8.1 and 8.2.
122 WTO, “Understanding between China and the United States Regarding Procedures under 

Articles 21 and 22 of the DSU”, WT/DS362/15 (13 April 2010).
123 See T. Voon, “China – Measures Aff ecting Trading Rights and Distribution Services for 

Certain Publications and Audiovisual Entertainment Products”, 103 American Journal of 
International Law 710 (2009).

124 See, infra note 138.
125 Appellate Body Report, supra note 11, §1.
126 Panel Report, supra note 10, §§4.108 and 4.207.
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disciplines in terms of “cultural goods,” and China’s Accession Protocol likewise 
contains no such exception.127

Th e same views were purported by Australia and Korea, which based on Article 
20(2) of the Convention on the Diversity of Cultural Expressions and the 
respective Article of the DSU denied the Convention on the Diversity of Cultural 
Expressions any legal relevance in the case at issue.128 At a later stage, China also 
tried to rely on the public morals exemption of Article XX (a) GATT by invoking 
both the Convention on the Diversity of Cultural Expressions and Cultural 
Diversity Declaration.129 Th e mention of this declaration was probably due to 
the fact that the US has not ratifi ed the Convention on the Diversity of Cultural 
Expressions and the hope that the Cultural Diversity Declaration may have 
assumed some kind of status under customary international law. Nonetheless, in 
reply to the arguments of China, the Panel, evading a closer inquiry into the 
Cultural Diversity Declaration’s content and legal nature, stated as follows:

We note China’s reference to the UNESCO Declaration on Cultural Diversity. We 
observe in this respect that China has not invoked the Declaration as a defence to its 
breaches of trading rights commitments under the Accession Protocol. Rather, China 
has referred to the Declaration as support for the general proposition that the 
importation of products of the type at issue in this case could, depending on their 
content, have a negative impact on public morals in China. We have no diffi  culty 
accepting this general proposition, but note, as indicated, that we need to focus more 
specifi cally on the types of content that are actually prohibited under China’s relevant 
measures.130

Th e Panel hence avoided a closer look into the legal nature of the two UNESCO 
instruments, and rather, spent some considerable time on the question of the 
nature of cultural products with regard to their goods or service characteristics. 
In this context also Article IV GATT on “Special Provisions relating to 
Cinematograph Films” was discussed for the fi rst time in a GATT/WTO 
dispute.131 In this regard, China argued that fi lms for theatrical release are not 
goods but services because China in its GATS Schedule of Commitments had 
limited the number of motion pictures for theatrical release on a revenue-
sharing basis to 20 on an annual basis.132 However, based on Article IV GATT 
which treats cinematograph fi lms as goods, the Panel concluded that the relevant 
Chinese measures fall under its trading rights commitments in the Accession 

127 Id., §4.207.
128 Id., §§5.13 and 5.61.
129 Id., §7.751.
130 Id., §7.756 n. 538.
131 Id., §§4.199, 4.307, 4.420–2, 4.515, 7.506, and 7.517–9.
132 Id., §§4.184 and 7.758.
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Protocol.133 Th e Panel’s statement has helped to clarify some doubts regarding 
the legal characterization of cinematograph fi lms but has left  other questions, 
such as whether audiovisual products in purely electronic form are also subject 
to the GATT, unanswered.134 Th us, the uncertainty concerning the application 
of the GATT and the GATS to cultural products still prevails and the question of 
their mutual relationship remains unresolved.

In summary, the Panel found most Chinese measures regulating the cultural 
industries in China inconsistent with its international trade obligations and only 
occasionally exercised judicial economy or dismissed single claims of the US.135 
It also found all inconsistent measures to be unjustifi able under the public 
morals exception of Article XX (a) GATT, except for the “state plan requirement” 
laid down in Article 42 of the Publications Regulation which stipulates that “the 
approval of publication import entities conform to China’s State plan for the 
total number, structure, and distribution of publication import entities”.136 Th e 
Panel hence established for the inconsistent Chinese measures that they nullifi ed 
or impaired the benefi ts accruing to the US from the relevant agreements and, 
accordingly, recommended to bring them into conformity with the law of the 
WTO.137

Only shortly aft er the Panel report was circulated, both parties to the dispute 
notifi ed their intent to appeal the case to the Appellate Body (AB).138 China’s 
appeal concerned, in particular, its trading rights commitments under the WTO 
Accession Protocol, the Panel’s necessity analysis, as well as the fi ndings that 
various measures at issue are not “necessary” within the meaning of 
Article  XX(a) of the GATT  1994 to protect public morals in China and that 
“Sound recording distribution services” in its GATS Schedule also encompasses 
the distribution of sound recordings through electronic means.139 Th e US, on 
the other hand, asked the AB to uphold the contested Panel’s fi ndings but to 
reverse the Panel’s intermediate fi nding that the state plan requirement can be 
characterized as “necessary” to protect public morals in China within the 

133 Id., §7. 560.
134 See Voon, supra note 123, at716.
135 Panel Report, supra note 10, §§8.1–8.2.
136 Id., §7.836.
137 Id., §8.3–8.4.
138 WTO, “China – Measures Aff ecting Trading Rights and Distribution Services for Certain 

Publications and Audiovisual Entertainment Products: Notifi cation of an Appeal by China 
under Article 16.4 and Article 17 of the Understanding on Rules and Procedures Governing 
the Settlement of Disputes (DSU), and under Rule 20(1) of the Working Procedures for 
Appellate Review”, WT/DS363/10 (23 September 2009); WTO, “China – Measures Aff ecting 
Trading Rights and Distribution Services for Certain Publications and Audiovisual 
Entertainment Products: Notifi cation of an Other Appeal by the United States under 
Article  16.4 and Article  17 of the Understanding on Rules and Procedures Governing the 
Settlement of Disputes (DSU), and under Rule 23(1) of the Working Procedures for Appellate 
Review”, WT/DS363/11 (6 October 2009).

139 Appellate Body Report, supra note 11, §14 and §§15–53.
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meaning of Article  XX(a) of the GATT  1994.140 In its fi ndings, the Appellate 
Body fi nally upheld most fi ndings of the Panel and only reversed the fi nding that 
the state plan requirement is “necessary” to protect public morals in China.141 
Th is means that China was practically defeated in all points. In its deliberations, 
the AB also briefl y reiterated China’s references to both the UNESCO Cultural 
Diversity Declaration and the Convention on the Diversity of Cultural 
Expressions but did not enter a closer analysis of it.142

In sum, the case in China – Publications and Audiovisual Products disproves 
claims of a direct legal relevance of the Convention on the Diversity of Cultural 
Expressions for the outcome of the dispute. As said before, a reading of the 
ruling by the WTO DSB reads more like the repetition of previous arguments 
and can be considered “amnesic” to changes in the legal context.143 Th is was also 
due to the fact that only one of the two parties to the dispute, namely China, had 
ratifi ed the Convention on the Diversity of Cultural Expressions; for obvious 
reasons mentioned above, the US decided (so far) not to ratify it. Even if both 
parties to the dispute had been members of the Convention on the Diversity of 
Cultural Expressions, it would still have remained doubtful whether the WTO 
DSB would have decided diff erently.144 Hence, the Convention on the Diversity 
of Cultural Expressions has, at its best, helped to clarify the terminology and 
nature of cultural products. Th e clarifi cation notwithstanding, the case displays 
the ongoing fragmentation of international law in the areas of culture and trade. 
Furthermore, the case also illustrates the fragmentation within the WTO 
administered agreements, notably such as in the mutual relation of the 
agreements on trade in goods (GATT), services (GATS) and trade-related aspects 
of intellectual property rights (TRIPS). Th is is evident from the fact that it was 
decided in isolation from the China – Intellectual Property Rights case which 
arose at the same time. Last but not least, a simultaneously waged controversy 
over the treatment and actions of Google in China also shows the disparities 
between the governance of economic and political aff airs, as well as the divide 
between public and private international law. Th is divide causes the exclusion of 
private subjects from the realm of public international law to continue.145

140 Id., §91.
141 Id., §§414–416.
142 Id., §§25 and 141 n 238.
143 See Neuwirth, supra note 83.
144 See ECJ Case C-222/07, Unión de Televisiones Comerciales Asociadas (UTECA) v 

Administración General del Estado, [2009] E.C.R. I-01407.
145 See, e.g., “Google, don’t be evil?”, Xinhuanet (29  January 2010), available at http://news.

xinhuanet.com///2010–01/29/c_13155970.htm (last visited 2  February 2012); M. Wines, 
“China Issues Sharp Rebuke to U.S. Calls for an Investigation on Google Attacks”, Th e New 
York Times 6 (26  January 2010); M. Landler and W. Wong, “China Says Clinton Harms 
Relations With Criticism of Internet Censorship”, Th e New York Times 4 (23 January 2010) 
(on Google’s alleged copyright violations in China, attacks on its business activities and 
implications in the political realm).

P
R

O
EF

 1



Th e Convention on the Diversity of Cultural Expressions 
and its Impact on the “Culture and Trade Debate”

Intersentia 259

4.2. THE EUROPEAN COURT OF JUSTICE

In yet another example of international dispute settlement, the Convention on the 
Diversity of Cultural Expressions was also briefl y cited in one case brought before 
the European Court of Justice in a preliminary ruling at the request of a court in 
Spain. Th e case concerned the content rules laid down in the 1989 Television 
Without Frontiers Directive in relation to the European Union’s rules on state aid 
(former Article 87 TEC; now Article 107 TFEU) and non-discrimination (former 
Article 12 TEC; now Article 18 TFEU).146 More concretely, the Court was asked 
to decide whether a measure adopted by a Member State which “requires 
television operators to earmark 5% of their operating revenue for the pre-funding 
of European cinematograph fi lms and fi lms made for television and, more 
specifi cally, to reserve 60% of that 5% for the production of works of which the 
original language is one of the offi  cial languages of that Member State” is 
inconsistent with European Union Law.147 Second it had to decide whether the 
same measure constitutes prohibited State aid in favour of the cinematograph 
industry of the Member State in question. Th e Court answered both questions in 
the negative and hence ruled in favour of a cultural and linguistic consideration 
for a policy measure. In its considerations, the Court also referred to the 
Convention on the Diversity of Cultural Expressions by pointing out the intrinsic 
link between language and culture and cited paragraph 14 of the Preamble of the 
Convention on the Diversity of Cultural Expressions.148 In this case, the 
Convention on the Diversity of Cultural Expressions was equally indecisive on 
the ruling of the Court but was used as a reference for the clarifi cation of the 
meaning of linguistic diversity. It is an example of the indirect legal impact of the 
Convention on the interpretation of international (or supranational) law.

4.3. THE UNESCO CONVENTION AND REGIONAL TRADE 
AGREEMENTS (RTAS): THE CASE OF KOREA (AND 
WHY THE US MIGHT WANT TO JOIN THE UNESCO 
CONVENTION)

Last but not least, another means to evaluate the legal value of the Convention 
on the Diversity of Cultural Expressions consists in trying to assess its impact on 

146 Th e Consolidated Version of the Treaty on the Functioning of the European Union, O.J. 
2008/C 115/47, available at www.ecb.int/ecb/legal/pdf/fxac08115enc_002.pdf (last visited 
2 February 2012).

147 ECJ Case C-222/07, Unión de Televisiones Comerciales Asociadas (UTECA) v Administración 
General del Estado, supra note 144.

148 Id., §33; see also ECJ, Opinion of Advocate General Kokott, Case C-222/07, [2009] E.C.R. 
I-0140 at §§13–19, 95, 98–99 (providing a more elaborate discussion of the Convention on the 
Diversity of Cultural Expressions).
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the negotiation of international agreements and notably on regional trade 
agreements (“RTAs”) subsequent its entry into force fi ve years ago. In the past 
two decades, regionalism is increasingly becoming an important levelling base 
for trade liberalization and cultural diversity, in particular in view of the 
stagnating conditions at the multilateral level.149 Th e Convention’s potential 
impact on trade agreements negotiated aft er its entry into force derives from 
Article 20(1)(b) in connection with Article 21 of the Convention on the Diversity 
of Cultural Expressions, according to which parties shall take into account the 
relevant provisions of the Convention “when entering into other international 
obligations” and equally “undertake to promote the objectives and principles of 
this Convention in other international forums”. In practical terms, this means 
that, following the entry into force of the Convention on the Diversity of Cultural 
Expressions on March 18, 2007, 60 RTAs have been notifi ed to the WTO to have 
entered into force aft er March 18, 2007.150 However, the negotiation of some of 
these RTAs had been initiated before the Convention on the Diversity of Cultural 
Expressions materialized into hard law, which may have minimized its eff ect on 
the fi nal outcome. Additionally, there are currently about 39 RTAs under 
negotiation for which a potential impact of the Convention on the Diversity of 
Cultural Expressions will have to be assessed at a later moment.151 Generally, 
these statistics underline the growing importance of RTAs in the past two 
decades against the backdrop of a crisis of multilateralism as expressed in the 
staggering progress of the Doha Round negotiations.152 Nonetheless, a brief look 
at a selected number of RTAs promises to provide some interesting insights into 
the actual role and legal impact of the Convention on the Diversity of Cultural 
Expressions on international trade regulation and perhaps allows for some 
comments on future trends.

In this context, two sets of questions are of particular interest in evaluating 
the actual impact and future trends: fi rst whether the new RTAs provide 
evidence of a change in a country’s policy vis-à-vis culture and trade, and, 
second, whether there has been a change also in the regulatory technique or 

149 See S. Formentini and L. Iapadre, “Cultural Diversity and Regional Trade Agreements: Th e 
Case of Audiovisual Services” (2006), available at www.etsg.org///.pdf (last visited 2 February 
2012).

150 See WTO, “Regional Trade Agreements Notifi ed to the GATT/WTO and in Force: By Date of 
Entry into Force”, available at http://rtais.wto.org/UI/PublicPreDefRepByEIF.aspx (last 
visited 2 February 2012).

151 See WTO, “List of All Early Announcements Made to WTO”, available at http://rtais.wto.org/
UI/PublicEARTAList.aspx (last visited 2 February 2012).

152 See WTO, “Regional Trade Agreements”, available at www.wto.org//_e/region_e/region_e.
htm (last visited 2  February 2012) (the RTA Database available on the WTO Homepage 
reports that “Th e surge in RTAs has continued unabated since the early 1990s. As of 
15  November 2011, some 505 RTAs, counting goods and services notifi cations separately, 
have been notifi ed to the GATT/WTO. Of these, 367 RTAs were notifi ed under Article XXIV 
of the GATT 1947 or GATT 1994; 36 under the Enabling Clause; and 102 under Article V of 
the GATS. At that same date, 313 agreements were in force”.).
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regulatory approach to the “culture and trade quandary”. In this regard, it is 
noteworthy that out of a total number of 47 participating states (including 
regional economic integration organizations (“REIO”) or custom 
territories(“CT”)) in these RTAs, the list of countries having concluded most 
RTAs during the time period from March 18, 2007 until January 1, 2012 is led by 
Japan (9 RTAs), followed by the EU (and former EC) and Chile (each 8 RTAs), 
Peru, India, and the EFTA states (each 7 RTAs), Turkey (6 RTAs), Korea, China 
and ASEAN (each 4 RTAs), Canada (3) and the US (2 RTAs).153 Among these 
participating parties, Japan, Brunei Daroussalam, Colombia, El Salvador, Fiji, 
Hong Kong (China), Malaysia, Nepal, Pakistan, Papua New Guinea, Philippines, 
Taiwan (Chinese Taipei), Singapore, Th ailand, Turkey, the respective regional 
economic integration organizations in the sense of Article 27 of the Convention 
on the Diversity of Cultural Expressions (to the exception of the EU/EC), and, 
last but not least, the US have not yet become members of the Convention on the 
Diversity of Cultural Expressions. Generally, it can be stated that the diff erent 
legal types of RTAs are concluded by the equally distinctive nature of contracting 
parties oft en characterized by widely divergent political, legal, economic, and 
cultural backgrounds, which is why it is hard to determine a general trend. Even 
the various RTAs signed by one party with other parties may diff er considerably 
and not only in terms of scope. For example, the various RTAs concluded by 
China, diff er in their nature from RTAs concluded by the US and the EU,154 
usually containing no special reference to culture, cultural diversity or cultural 
cooperation.155 Th e Peru-China FTA, however, exempts “cultural industries” from 
most-favoured nation (MFN) treatment and the China-NZ contains a special 
reference concerning the illicit import of cultural property.156

From a general perspective, a brief survey of these RTAs seems to suggest 
that trading partners have not altered their regulatory approach to the ‘culture 
and trade conundrum’ or, from a legal perspective, applied new regulatory 
techniques. Even Canada, for instance, as the main driving force behind the 
Convention’s adoption, continues its former practice and uses a general 
exception for the cultural industries as already incorporated in the 1988 
CUSFTA and 1994 NAFTA.157 However, Canadian RTAs recognize that “states 

153 See WTO, “List of all RTAs”, available at http://rtais.wto.org//.aspx (last visited 2 February 
2012).

154 See P.K. Yu, “Sinic Trade Agreements”, 44 U.C. Davis L. Rev. 953 (2011).
155 Cf. Peru-China (FTA & EIA); China-Singapore (FTA & EIA); China-New Zealand (FTA & 

EIA); Pakistan-China (FTA & EIA); available at http://rtais.wto.org/UI/PublicAllRTAList.
aspx (last visited 2 February 2012).

156 See Peru-China (FTA & EIA), Article 131(3)(b); China-New Zealand FTA, Article 200(4). See 
also the Peru-Chile (FTA & EIA) with respect to “industrias culturales”; and the Chile 
Colombia (FTA & EIA) with regard to “industrias y actividades culturales”.

157 Compare CUSFTA Article  2012 and NAFTA Article  2106 with Canada-Colombia (FTA & 
EIA) Article  2206, Peru-Canada (FTA & EIA) Article  2205, and EFTA-Canada (FTA) 
Article 23 and Annex J.
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must maintain the ability to preserve, develop and implement their cultural 
policies for the purpose of strengthening cultural diversity, given the essential 
role that cultural goods and services play in the identity and diversity of societies 
and the lives of individuals” or to express the commitment to “co-operate in 
promoting recognition that States must maintain the ability to preserve, develop 
and implement their cultural policies for the purpose of strengthening cultural 
diversity”.158 Otherwise and to the exception of the agreements concluded by the 
EU,159 few RTAs contain special references to cultural policies or related issues. 
A few agreements mention intangible cultural heritage, or cultural development, 
most frequently in the context of provisions on intellectual property rights.160 
Th e majority of agreements simply incorporate the general exceptions enshrined 
in the GATT and GATS respectively, or use similar wordings, thus maintaining 
a regulatory technique exempting cultural or other “non-trade” issues (e.g. 
national treasures possessing artistic, historic or archaeological value) from the 
realm of trade as it was already used in 1947.161 In this respect, it is interesting to 

158 See the Preambles of the Canada-Colombia (FTA & EIA), the Peru-Canada (FTA & EIA), and 
the EFTA-Canada (FTA).

159 See, e.g., the Protocol on Cultural Cooperation of the Korea-EU (FTA & EIA); EU Serbia 
Stabilization Agreement (SAA), signed on 29  April 2008 (not yet entered into force), 
Articles  103–107, available at http://ec.europa.eu////_document/_en.pdf (last visited 
2 February 2012); EC-Montenegro (FTA & EIA), Articles 103–107; Preamble EC-Cameroon 
(FTA); EU-Papua New Guinea-Fiji (FTA), Article 3(2)(A); EC-CARIFORUM (FTA & EIA), 
Article 3(2)(a); however, no references to cultural aspects are made in the Côte d’Ivoire (FTA) 
and the EC-Bosnia and Herzegovina (FTA).

160 See Peru-China (FTA & EIA), Article  131(3)(b); China-New Zealand FTA, Article  200(4); 
Japan-Indonesia (FTA-EIA), Article  123(c); Hong Kong-New Zealand FTA, Chapter 11 
Articles 1 and 8 (on intellectual property rights stipulates as its objectives to “promote the 
importance of intellectual property rights in fostering trade in goods and services, 
innovation, and economic, social and cultural development” and also authorizes parties to 
take appropriate measures to protect genetic resources, traditional knowledge and traditional 
cultural expressions or folklore”). See also Nicaragua-Taiwan (FTA & EIA), Articles 17.17 – 
17.19 (featuring provisions on the protection of traditional knowledge, folklore and genetic 
resources, with the specifi c focus on a special system to register, promote and market the 
rights of indigenous peoples and local and ethnic communities with a view to “emphasize the 
autochthonous sociological and cultural values of the indigenous people and the local and 
ethnic communities and to bring them social justice”).

161 See, e.g. Egypt-EFTA (FTA), Articles 21 and 22; India-Chile (PTA), Article XIX; Chile-Japan 
(FTA & EIA), Articles  192 and 193; Japan-Th ailand (FTA & EIA), Article  10; Nicaragua-
Taiwan (FTA & EIA), Articles  32.01 – 23.02; Pakistan-Malaysia (FTA & EIA), Article  126; 
Taiwan-Honduras-El Salvador (FTA & EIA), Article  16.02–16.03; Panama-Chile (FTA & 
EIA), Articles  14.1–14.2; EFTA-SACU (FTA), Articles  23–24; Turkey-Albania (FTA), 
Articles  30 and 31; Japan-Indonesia (FTA-EIA), Article  11; Chile-Honduras (FTA & EIA), 
Articles 20.02–20.03; Brunei Darussalam-Japan (FTA & EIA), Article 8; China-New Zealand 
(FTA & EIA), Articles  200 and 201; Article  16 Turkey-Georgia (FTA); Panama-Costa Rica 
(FTA & EIA), Articles  21.02–21.03; ASEAN-Japan (FTA & EIA), Articles  7–8; Japan-
Philippines (FTA & EIA), Article  23; Article  105–106 China-Singapore (FTA & EIA); 
US-Oman (FTA & EIA), Article 21.1–21.2; Panama-Honduras (FTA & EIA), Articles 21.02–
21.03; US-Peru (FTA & EIA), Articles 22.1–22.2; Peru-Chile (FTA & EIA), Articles 17.1.-17.2; 
Australia-Chile (FTA & EIA), Articles 22.1–22.2; Chile-Colombia (FTA & EIA), Articles 21.1.-
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note that the ASEAN-Australian-NZ RTA also exempts measures referred to in 
Article XX(f) of GATT 1994 and defi nes them so as to include “measures 
necessary to protect national treasures or specifi c sites of historical or 
archaeological value, or measures necessary to support creative arts of national 
value”.162 In a footnote, it also clarifi es the meaning of “Creative arts” as follows:

Creative arts include the performing arts – including theatre, dance and music – 
visual arts and craft , literature, fi lm and video, language arts, creative on-line 
content, indigenous traditional practice and contemporary cultural expression, and 
digital interactive media and hybrid art work, including those that use new 
technologies to transcend discrete art form divisions. Th e term encompasses those 
activities involved in the presentation, execution and interpretation of the arts, and 
the study and technical development of these art forms and activities.163

In practice, this interpretative extension of the scope of Article XX:f) from national 
treasures to various cultural industries beyond the eff ect of the present RTA 
remains dubious.164 In the end, an even closer look at regionalism following the 
entry into force of the Convention on the Diversity of Cultural Expressions 
suggests a modest impact on the culture and trade link as far as its legal aspects are 
concerned. In other words, as if caught on some kind of path dependency, most 
countries follow their previous practices, appearing more likely to alter in 
accordance with internal changes (though in an interconnected world, change may 
be triggered by external factors). Th is can be compared to the change in practice of 
the European Communities before the creation of the European Union.165

Put briefl y, the Convention’s impact aft er its entry into force on the 
negotiation of international trade agreements must – despite the steadily 
growing number of ratifi cations – still be evaluated as limited as most states 
continue their past practices in the area of international trade. Th is means that 

21.2; MERCOSUR-India (PTA), Article 9; EFTA-Canada (FTA), Article 22; Peru-Singapore 
(FTA & EIA), Articles 18.1–18.2; Article 22 Japan-Switzerland (FTA & EIA); ASEAN-India 
Framework Agreement (FTA), Article  10; ASEAN-Australia-New Zealand (FTA & EIA), 
Chapter 15; Korea-India (FTA & EIA), Article 2.9; Peru-China (FTA & EIA), Articles 193 and 
194; Turkey-Serbia (FTA), Article  32; EFTA-Serbia (FTA), Articles  22–23; EFTA-Albania 
(FTA), Article 21–22; Hong Kong-New Zealand (FTA & EIA), Chapter 19 Articles 1–2; Chile-
Turkey (FTA), Article  56–57; India-Malaysia (FTA & EIA), Chapter 12; EFTA-Peru (FTA), 
Articles  2.19–2.20; Peru-Korea (FTA & EIA); Peru-Korea (FTA & EIA), Articles  24.1–24.2; 
India-Japan (FTA & EIA), Articles 11 and 109; Article 2201–2202 Canada-Colombia (FTA & 
EIA); Th ese FTA, EIA and PTA are available at http://rtais.wto.org//cAllRTAList.aspx (last 
visited 2 February 2012); see also Gilbert Gagné, “Free Trade and Cultural Policies: Evidence 
from Th ree US Agreements”, 45 Journal of World Trade 1267–1284, at 1270 (2011).

162 See ASEAN-Australian-NZ (FTA & EIA), Chapter 15 Article 1(3).
163 See id.
164 See Neuwirth, supra note 62, 169–83 (providing a discussion Article XX:f GATT).
165 See R.J. Neuwirth, “Th e European Union and the Culture Industries: From the Common 

Market to a ‘Common Sense’”, in D. Ward (ed.), Th e European Union & the Culture 
Industries: Regulation and the Public Interest, 2008, 241.
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countries in favour of cultural diversity continue to support it, while those 
against it, express their dismay or try to fi ght it. More oft en though, this practice 
consists still in a wide separation of culture from trade, or even of trade from 
(what is ill termed) “non-trade issues” (and should be at least called “trade-
related” issues instead).166 Th is practice refl ects some important conceptual, 
legal, and institutional problems allowing for the establishment of a more 
coherent policy approach. Th ese problems persist at the global level (notably 
between the WTO and UNESCO), at the regional level (e.g. between the 27 EU 
Member States and the EU institutions, between the EU institutions themselves, 
or even within one EU institution, such as the various Commission Directorates) 
and nationally as well as locally between the diff erent ministries or competent 
authorities. In this regard, the US Government, by defying any linkages, has 
acted most consistently in the past decades. However, in its continuous suspicion 
against the Convention, it may have overlooked some of the changing conditions 
and their legal implications.

In this regard, the recent bilateral agreements concluded by Korea with the EU, 
which was signed on October 6, 2010 and has entered into force on July 1, 2011, 
and with the US, which was signed on July 30, 2007 and still awaits entry into 
force, are of special interest to peruse as being indicative of future trends.167 Th e 
special interest of these agreements derives fi rst from the fact that, accused of 
“cultural protectionism” in the past, Korea has been an interesting playing fi eld for 
the culture and trade conundrum and for the debate about an exception culturelle 
as it has been experimenting rather successfully with cultural policies in the 
audiovisual sector based on the screen quotas for cinematograph fi lms as 
authorized in Article IV GATT.168 Korea has also ratifi ed the Convention on the 
Diversity of Cultural Expressions on April 1, 2010, that is to say aft er the signing of 
the FTA with the US but before the signing of the FTA with the EU. Secondly, it is 
therefore interesting to look at the bilateral negotiations between Korea with one 
“country” (or more precisely a sui generis regional organization), which has ratifi ed 
the Convention on the Diversity of Cultural Expressions and another country (the 
US), which has consistently opposed and thus not ratifi ed the Convention on the 
Diversity of Cultural Expressions. Perhaps the two bilateral agreements concluded 
by Korea are thus indicative of the legal or general value of the Convention for the 
issue of cultural diversity in the realm of international trade.

166 See, e.g., Canada-Colombia (FTA & EIA), Articles 1801 and 1802 (for the scope of cooperation 
in “trade-related issues”).

167 See generally D. Ahn, “Legal and Institutional Issues of Korea-EU FTA: New Model for Post-
NAFTA FTAs?” GEM Policy Brief (October 2010), available at http://gem.sciences-po.fr////_
KOREU%20FTA%20201010.pdf (last visited 2 February 2012).

168 See J. Kim, “Th e Viability of Screen Quotas in Korea: Th e Cultural Exception under the 
International Trade Regime”, 26 Korean J. of Int’l & Comp. L. 199 (1998).
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To begin with the earlier of the two agreements, the KORUS FTA exploratory 
talks started in 2004 and negotiations were resumed in 2006.169 Th e agreement’s 
text was fi nally signed on July 30, 2007 and slightly revised in 2010. At the time 
of the writing of this article, it has still not entered into force and is currently in 
the process of ratifi cation in both countries despite ongoing protests.170 Legally, 
the fi nal outcome shows that the only time the word “culture” or “cultural” are 
mentioned in the FTA is in the list of central governmental entities on Korea’s 
government procurement schedule, namely its Ministry of Culture and Tourism 
as well as the Cultural Heritage Administration.171 Th us the US consistently 
negotiated the agreement with culture being “America’s blind spot”.172 Th is 
means that for Americans, cultural products are regarded like any other product, 
as is refl ected in famous American statements in the debate, such as those by 
former FCC Chairman Mark Fowler, who was reported as having said that 
television equals a “toaster with pictures”173, and former USTR Carla Hill’s 
advising the French that if they make their fi lms as good as their cheese, they 
will also sell them.174 Back to the KORUS FTA, in the words of its Preamble, the 
main focus is on the desire “to raise living standards, promote economic growth 
and stability, create new employment opportunities, and improve the general 
welfare in their territories by liberalizing and expanding trade and investment 
between their territories”.175 In substantive terms, Korea apparently found no 
reasons to insist on a diff erent or more culture-sensitive terminology despite 
having in the meantime ratifi ed the Convention on the Diversity of Cultural 
Expressions. Instead, Korea appears to have opted for a more defensive position, 
namely by exempting several areas of cultural products from its commitments. 
In this respect, Annex I of Korea’s services schedule lists some of the existing 
measures which do not comply with the agreement’s basic obligations. As one of 
the most contentious issues and exceptions to the agreement’s performance 

169 See J.J. Schott, S.C. Bradford and T. Moll, “Negotiating the Korea–United States Free 
Trade Agreement”, 4 Policy Briefs in International Economics 1 (2006), available at www.iie.
com/publications/pb/pb06–4.pdf (last visited 2 February 2012).

170 Recently, President Obama signed the implementing bill while the Korean National Assembly 
passed the ratifi cation bill on November 22, 2011 in spite of continuous protests and even tear 
gas thrown by an opposition member in the assembly. See, e.g., Choe Sang-Hun, “As Surprised 
Opponents Protest, South Korea Pushes U.S. Trade Pact Th rough Parliament”, Th e New York 
Times 10 (23 November 2011).

171 See United States-Korea Free Trade Agreement, 30  June 2007, Annex 17a “Government 
Procurement”, available at www.ustr.gov/agreements/trade-agreements/ft a/fi nal-text (last 
visited 2 February 2012) [hereinaft er “KORUS FTA”].

172 See J. Bhagwati, “Culture and Trade: America’s Blindspot”, in J. Bhagwati (ed.), Th e Wind 
of the Hundred Days: How Washington Mismanaged Globalization, 2002, 209.

173 Quoted in C.R. Sunstein, “Television and the Public Interest”, 88 Calif. L. Rev. 499, 507 
(2000).

174 See T.M. Murray, “Th e U.S.-French Dispute over GATT Treatment of Audiovisual Products 
and the Limits of Public Choice Th eory: How an Effi  cient Market Solution was ‘Rent-
seeking’”, 21 Md. J. Int’l L. & Trade 203, 209 (1997).

175 KORUS FTA, supra note 172, Preamble Recital 3.

P
R

O
EF

 1



Rostam J. Neuwirth

266 Intersentia

requirements and market access obligations, Korea still maintained that in the 
projection of motion picture services, “cinema operators must project Korean 
motion pictures for at least 73 days per year at each screen in Korea”.176 Existing 
plus possible future new or more restrictive non-conforming measures are laid 
down in Annex II. In this category and as exceptions to national treatment, 
most-favoured-nation treatment, performance requirements, and local presence 
obligations, Korea also reserved for itself the right “to adopt or maintain any 
measure with respect to motion picture promotion, advertising, or 
postproduction services”.177 Similarly, Korea also reserved for itself the right “to 
adopt or maintain any measure with respect to the conservation and restoration 
of cultural heritage and properties, including the excavation, appraisal, or 
dealing of cultural heritage and properties”.178 Korean screen quotas have been a 
controversial issue long before the negotiation of the KORUS FTA. A fi rst 
controversial issue regarding the screen quota is in fact related to their actual 
eff ectiveness or possible role in the emergence of a viable Korean audiovisual 
industry. Based on the box offi  ce performance of Korean fi lms, it has been 
argued that it may not have played a signifi cant role, even though the data fail to 
discuss how a viable fi lm industry in Korea emerged in the fi rst place.179 By 
contrast, arguments were also advanced according to which the quota could be 
abolished and replaced by subsidies on the following grounds:

Korea’s screen quota should be repealed because it encourages the Korean fi lm 
industry to produce fi lms of poor quality that are not commercially viable. Moreover, 
the quota only requires that Korean companies make the fi lms, not that the fi lms 
refl ect Korean culture. As a result, despite the fact that the screen quota has been in 
existence for more than thirty years, the Korean domestic fi lm industry continues to 
be dominated by foreign fi lms.
Government subsidies linked to fi lm quality, cultural content, and commercial 
viability would encourage the Korean fi lm industry to produce quality fi lms that 
refl ect Korean culture and values.180

As a matter of fact, the Korean screen quotas have long been such a thorny issue 
in US-Korea relations that they already derailed the negotiation of a bilateral 
investment treaty in the 1990s.181 In fact, upon pressure of the US Government, 
the Korean government even cut the existing level of screen quota time reserved 

176 KORUS FTA, supra note 172, Annex I-Korea-60.
177 Id., Annex II-Korea-41.
178 Id., Annex II-Korea-42.
179 See S. Y. Lee, E.-m. Kim and Y. I. Kim, “Th e Eff ect of the Korean Screen Quota System on Box 

Offi  ce Performance”, 42 J. World T. 335 (2008).
180 See C. H.-K. Kim, “Building the Korean Film Industry’s Competitiveness: Abolish the Screen 

Quota and Subsidize the Film Industry”, 9 Pac. Rim L. & Pol’y 353, 378 (2000).
181 See W.H. Cooper (coordinator), “Th e U.S.-South Korea Free Trade Agreement (KORUS 

FTA): Provisions and Implications”, CRS Report for Congress 41 (30  November 2011), 
available at http://fpc.state.gov/// .pdf.
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for Korean fi lms in half (from 146 to 73 per year) before the negotiations for the 
KORUS FTA were offi  cially launched in 2006.182 Th e same number of days has 
been reserved in the KORUS FTA. Th us, in the present case, the Convention on 
the Diversity of Cultural Expressions had no direct infl uence on the negotiations 
as the question of the screen quotas was already unilaterally addressed by the 
Korean Government before the Convention entered into force, before Korea 
became a member, and even before the negotiations were offi  cially launched. It 
therefore amounts to mere speculation when one asks if the screen quota level 
would have remained the same had the Convention already entered into force at 
that time. What is more interesting at this stage is to look at the actual 
development of the Korean audiovisual industry once the KORUS FTA enters 
into force. Legally, however, an interesting development deriving from the 
KORUS FTA is the question of the possible confl ict between Article IV GATT 
and provisions of the Convention on the Diversity of Cultural Expressions 
(notably Articles 6 and 8 of the Convention on the Diversity of Cultural 
Expressions) as raised by Korean Professor Won-Mog Choi.183 A possible 
confl ict between them could emerge if domestic screen quotas adopted based on 
Article IV GATT were understood as preventing domestic consumers from 
enjoying the diversity of cultural expressions provided by the global production 
of foreign cultural products. Such confl ict is indeed possible as the Convention 
on the Diversity of Cultural Expressions fails to specify in Articles 6 and 8 
whether the protection and promotion of the diversity of cultural expressions is 
understood to only address imported or also domestically produced products. In 
other words, it does not specify whether the Convention is inward or outward 
looking only, or, if in fact corresponding to national treatment and most-
favoured nations treatment, it aims at establishing a balance not only between 
domestic and foreign produced fi lms but also between the variety of foreign 
produced fi lms. In conjunction with Article 8, Article 6 of the Convention on the 
Diversity of Cultural Expressions could hence be read to mean that if a domestic 
market is strongly dominated by domestic productions, foreign (i.e. imported) 
cultural products would have to be promoted. Such a reading could also benefi t 
the US and constitute an argument for it to ratify the Convention in the sense 
that Articles 6 and 8 of the Convention on the Diversity of Cultural Expressions 
may be used as a means to ask other governments to abolish screen quotas so as 
to enhance the diversity of cultural content off ered in a given market that is 

182 Y.-S. Lee, J. Lee and K. H. Sohn, “Th e United States – Korea Free Trade Agreement: Path to 
Common Economic Prosperity or False Promise?”, 6  U. of Pennsylvania East Asia Law 
Review 112, 124 (2011); Y. Sohn and M. G. Koo, “Securitizing trade: the case of the Korea-US 
Free Trade Agreement”, 11 International Relations of the Asia-Pacifi c 433, 444 n. 10 (2011).

183 W.-M. Choi, “Screen Quota and Cultural Diversity: Debates in Korea-US FTA Talks and 
Convention on Cultural Diversity”, 2  Asian J. WTO & Int’l Health L & Pol’y 267, 272–83 
(2007).
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largely dominated by domestic productions.184 In turn, however, it might also be 
used by other countries to pressure the US Government to diversify the cultural 
content off ered to the US audience by encouraging the distribution of foreign 
fi lms (and not merely increasing the number of US remakes of foreign movies). 
Given that in the US market the “foreign fi lm” was compared to an “endangered 
species”,185 the safeguard of Article 8 of the Convention on the Diversity of 
Cultural Expressions, aimed at protecting cultural expressions at risk of 
extinction”, appears to be a viable legal argument in a realistic scenario.

Ultimately, such reading of Articles 6 and 8 of the Convention on the 
Diversity of Cultural Expressions would indeed signify a strong paradox in the 
relation between Article IV GATT and the Convention on the Diversity of 
Cultural Expressions. Th is is because Article IV GATT was and continues to be 
the sole exception of the cultural industries enshrined in the GATT/WTO 
system, which allowed GATT/WTO Members some freedom in adopting 
cultural policies. Historically, it provided the seed from which the Convention 
on the Diversity of Cultural Expressions eventually germinated. In the end and 
akin to the Freudian notion of parricide, such a reading would fi nally mean that 
– because of the Convention on the Diversity of Cultural Expressions – Article 
IV GATT has over time turned from a norm favouring the protection of 
domestic cultural policies into a tool for opening foreign cultural markets to 
foster trade liberalization in cultural products.

In view of this interesting paradox, it is interesting to look at some aspects of 
the negotiations between Korea and the EU. By contrast, the Korea-EU FTA was 
being negotiated since May 2007 and was signed in October 6, 2010, before being 
provisionally applied since July 1, 2011. In substantive terms, it diff ers 
considerably from the KORUS FTA when it comes to the approach to cultural 
aspects of trade. As to the diff erence from the latter, the Korea-EU FTA includes 
a Protocol on Cultural Cooperation (PCC).186 Th e Preamble of the PCC opens 
with a reference to the ratifi cation of the Convention on the Diversity of Cultural 
Expressions by both parties and recognizes the “importance of the cultural 
industries and the multi-faceted nature of cultural goods and services as 
activities of cultural, economic and social value”.187 In terms of its objectives, it 
“sets up the framework within which the Parties shall cooperate for facilitating 
exchanges regarding cultural activities, goods and services, including inter alia, 

184 See K. Scully, “Th e Most Dangerous Game: U.S. Opposition to the Cultural Exception”, 36 
Brooklyn J. Int’l L. 1183 (2011).

185 See A. Kaufman, “Is Foreign Film the New Endangered Species?”, Th e New York Times 23 
(22 January 2006).

186 See Protocol on Cultural Cooperation, [2011] O.J. L 127/1418 [hereinaft er “PCC”].
187 Id., Preamble Recital 2 (note that the German version features the incorrect translation of 

“cultural industries” (Kulturindustrien) to “Kulturwirtschaft ” (i.e. cultural economy), which 
will further erode a shared understanding and unitary debate on the issue of cultural 
diversity in a broad sense).
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in the audiovisual sector”.188 Th e PCC also incorporates the meaning of the 
principal terms, such as cultural diversity, cultural content, cultural expressions, 
cultural activities, goods and services, and cultural industries, as defi ned in the 
Convention on the Diversity of Cultural Expressions.189

As a major substantive issue and diff erence from the KORUS FTA, the 
Korea-EU FTA stipulates that under certain conditions, co-produced audiovisual 
works shall be entitled to benefi t from both the EU Party and Korean schemes 
for the promotion of local/regional cultural content.190 In practice, this means 
that the PCC makes it possible for co-productions meeting these conditions to 
be defi ned as “European works” in the EU market and as “Korean works” in the 
Korean market and to hence benefi t from the local content requirements or 
screen quotas reserved for “domestic productions”. Th is provision of the PCC 
has been criticized in view of Article 16 of the Convention on the Diversity of 
Cultural Expressions whereby preferential treatment should be awarded only to 
developing countries and not developed ones, such as Korea.191 As in the context 
of the KORUS FTA, it is also unclear to what extent the relevant provisions of the 
Convention on the Diversity of Cultural Expressions mean to cover measures to 
protect and promote a “balanced global” diversity of cultural expressions 
available in the respective domestic market. It also recalls practical questions 
about the criteria for establishing the criteria for “domestic works”, whether it 
suffi  ces that the director or main actor are “European”, “Canadian”, or 
“Korean”.192

In institutional terms, the PCC also sets up a Committee on Cultural 
Cooperation and excludes the Trade Committee set up by the Korea-EU FTA 
from exercising jurisdiction over this Protocol.193 Th e same separation also 
persists in the context of the settlement of disputes.194 Th us, this institutional 
separation again divides the issue of culture from the one of trade and refl ects 
the problems of reconciling culture and trade in line with the dual nature of 
cultural products. Th e separation also refl ects the ongoing internal confl ict of 
the division of competences between the EU Member States and the European 
institutions.195 Th e compartmentalized nature of EU policy making, which is 

188 Id., Article 1.
189 Id., Article 1(4).
190 Id., Article 5.
191 See J. Loisen and F. De Ville, “Th e EU-Korea Protocol on Cultural Cooperation: Toward 

Cultural Diversity or Cultural Defi cit?”, 5 International Journal of Communication 254, 262 
(2011).

192 See also J. Filipek, ““Culture Quotas”: Th e Trade Controversy Over the European 
Community’s Broadcasting Directive”, 28 Stan. J. Int’l L. 323, 334 (1992); Kim, supra note 
168; K. Acheson and C. Maule, “Canadian Content Rules: A Time for Reconsideration” 
16 Canadian Public Policy 284, 285–88 (1990).

193 See Korea-EU-FTA, Article 2.16; See also PCC, supra note 186, Article 3(3).
194 See Korea-EU-FTA, Article 14.2.
195 See Loisen and De Ville, supra note 192, at 257–9.
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found duplicated at the MS level, further aggravates the separation between 
cultural and trade policies.196

In sum, the legal and institutional problems confronted in both regional 
trade agreements concluded by Korea point to a deeper conceptual problem in 
dealing with apparently antagonistic concepts, such as not only culture or trade 
but also municipal and international law, developing and developed countries to 
mention but a few. At the stage of this preliminary evaluation, it is too early to 
tell what the two agreements, between Korea and the EU on the one hand, and 
between Korea and the US on the other, mean for other RTAs and what these 
developments will bring for the future regulation of trade and culture at the 
global level. At present, it is safe to say that the regulatory approaches to culture 
and to trade have not signifi cantly altered and still largely rely on the regulatory 
tools of general or special exceptions. Moreover, single countries still act in line 
with their traditional approach to the relationship between culture and trade, 
either denying the special character of so-called “cultural products” due to their 
dual nature or overemphasizing either their cultural or their commercial aspects. 
In this regard, the US approach that treats cultural products like other ordinary 
products appears more consistent, but usually, the denial of a cultural discourse 
appears to increase fears on behalf of actual or potential negotiation partners. In 
this regard, the EU’s practice appears to be less consistent, as the EU itself is 
internally divided over culture and trade, but at least assists in minimizing fears. 
It is equally certain that the proliferation of RTAs will further compartmentalize, 
fragment and complicate the interpretation and application of rules governing 
culture and trade related issues. Th is ultimately brings up an old problem, which 
consists of the lack of a proper conceptual approach capable of tackling the 
challenges deriving from the dual nature of cultural products, thus inevitably 
leading to a lack of policy coherence and the likely emergence of future confl icts.

5. CONCLUSION

Around fi ve years aft er the entry into force of the Convention on the Diversity of 
Cultural Expressions, a critical review of the state of the art of the culture and 
trade debate revealed no major changes or major progress towards an enhanced 
understanding and improved governance of the two closely related areas of 
culture and trade. Initially, it was hoped that the adoption of the Convention on 
the Diversity of Cultural Expressions would help to mitigate these culture and 
trade confl icts and to make the regulatory regime for the cultural industries 
more consistent and more sensitive to the dual, that is to say economic and 
cultural, nature of cultural products. It was also associated with concerns about 
the unity of the international legal order and the objective of improving the 

196 Id., at 266.
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policy coherence in global governance in general and between cultural policies 
governed by UNESCO and trade policies formulated in the WTO in particular.

As the previous sections show, these expectations were clearly not met. 
Already in the wake of the adoption of the Convention on the Diversity of 
Cultural Expressions, critical comments from scholars expressed serious doubts 
as to the possibility that the Convention on the Diversity of Cultural Expressions 
could have an impact on international law. Furthermore, it was feared that the 
Convention on the Diversity of Cultural Expressions rather re-started the 
culture and trade debate as similar questions almost derailed the successful 
conclusion of the Uruguay Round negotiations in the early 1980s. Still today, 
more than half a century aft er the adoption of Article IV GATT  1947 on 
cinematograph fi lms, the realms of culture and of trade remain widely separated 
both in terms of substantive law and in terms of the competency of international 
organizations. Moreover, trade policy makers and cultural policy makers still 
speak past one another at both the national as well as international level. Th is 
situation means that the issue of cultural diversity in the era of economic 
globalization is subject to a large degree of legal uncertainty. It is also a situation 
which is totally inadequate to deal with the existing business practices and 
technological possibilities, let alone of embracing new ones.

Th e doubts expressed by legal experts about the limited impact of the 
Convention on the Diversity of Cultural Expressions on the realm of 
international trade were eventually confi rmed in December 2009 when the 
WTO Appellate Body issued its fi nal ruling in the China – Publications and 
Audiovisual Products case. Th is case was of great interest because it was the fi rst 
case decided by the WTO dispute settlement system aft er the entry into force of 
the Convention on the Diversity of Cultural Expressions and it therefore allowed 
for a fi rst test of its legal impact on the realm of international trade law. In this 
case, it must be mentioned, only one of the parties to the dispute, namely China, 
had ratifi ed the Convention on the Diversity of Cultural Expressions. Judging 
from the content of the Convention and from a case decided before the European 
Court of Justice, however, it is believed that the Convention would not have 
made a bigger impact, even had the US ratifi ed the Convention on the Diversity 
of Cultural Expressions. Th e only area where an increased activity can be 
detected is in the negotiation of regional trade agreements (RTAs). From the 
entry into force of the Convention on the Diversity of Cultural Expressions until 
early 2012, 60 new RTAs have entered into force and 39 are currently being 
negotiated. More RTAs will follow. Several factors, such as the fact that 
negotiations were oft en launched before the Convention’s entry into force or that 
negotiations were held behind closed doors, make it diffi  cult to assess the 
Convention’s actual impact on the outcome. Based on the letter of the law only, 
as exemplifi ed in the case of Korea having negotiated in parallel an FTA with the 
US and with the EU, many countries still pursue their traditional approach to 
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the issue of culture and trade or even adapt in relation to their negotiation 
partners. Legally, the overall regulatory practice, namely one of separating the 
area of culture from the one of trade by virtue of general or special exceptions, 
has therefore not considerably changed. Having said this, it will be interesting to 
observe the application of existing RTAs and negotiation of future ones to arrive 
at future trends. Considering that Article IV GATT was inspired by a bilateral 
trade agreement between the US and France, it will also be interesting to try to 
assess the medium term impact of the proliferation of RTAs on the negotiation 
of multilateral agreements once they receive new momentum.

For these reasons, it can be concluded that the Convention on the Diversity 
of Cultural Expressions has indeed done little to enhance the legal coherence 
between cultural and trade policies or to improve the regulatory situation of the 
cultural industries. Largely as a reminder or through its symbolic value, it may 
have contributed to some greater awareness about the importance of cultural 
diversity in public debates, as visible in some of the arguments raised during the 
negotiation of RTAs. At the same time, it failed to address problems related to 
changes in the current business practices or to help to prepare the international 
community for future challenges deriving from the changes caused by rapidly 
shortening cycles of technological innovations and their subsequent impact on 
cultural diversity. For this, however, the Convention on the Diversity of Cultural 
Expressions is not alone to blame. To have a long lasting impact and to improve 
the regulatory situation of global trade while at the same time respecting the 
diversity of cultural expressions, a much more fundamental reform of the 
architecture of the international legal system presently in place is required. Such 
reform, the culture and trade debate mandates, should also take into account a 
much wider area of policy issues. For this, the recent international fi nancial 
crisis could have provided a good example as well as a starting point, but it must 
be feared that even in this area the initial momentum that was gained, has been 
lost. Nonetheless, in the near future and to avoid the impression that nothing 
has been learned from history, the culture and trade debate will have to broaden 
in scope to better encompass trade rules in relation to other areas, such as 
competition rules, intellectual property rights, fi nancial and fi scal rules, to 
mention but a few, while at the same time strengthening its institutional 
framework so as to better coordinate and balance between them. Th e debate will 
equally have to rethink the concept of “cultural diversity” and “diversity of 
cultural expressions” in terms of discarding the distinction between domestic 
and foreign produced cultural products. In a steadily globalizing world, diversity 
of cultural expressions must be read to mean a local availability of a well-
balanced and diverse off er of globally as well as locally produced cultural 
products. In the pursuit of this important cultural policy objective, the basic 
regulatory tools of international trade, namely the most-favoured nation clause 
and the national treatment principle, provide some useful guidance.
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